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I. CHAIRMAN’S OVERVIEW

ThePollution ControlBoard wasformedin 1970, whenyearsof growingenvironmental
concernsculminatedin the first Earth Day. Twenty yearslater, peoplewho were shockedto
learn in the 1960sthatthe GreatLakesandoceanscouldbe pollutedarenow realizingthat even
the global atmosphereis not immune to man’s influence. Worldwide, peopleareexpressing
seriousconcernover atmosphericdegradation,oil spills, toxic and carcinogenicchemicals,
problemsatnuclearhandlingfacilitiesandtheextinctionof species.This renewedpublic interest
will leadto anew roundof legislationand regulationby all levelsof government.This renewed
public interesthas fostered new environmentallegislation that is increasingregulatory and
enforcementactivitiesat thestateandfederallevels. Forexample,467 caseswere filed with the
Boardduring fiscal year 1990(FY90), an increaseof 13 percentover theprior year. Regulatory
docketsincludedsuchdiversetopicsaslivestockwaste,ozonecontrol,gasolinevolatility, waste
tires, and landfills.

The 1990swill be a time of evolution for environmentalagenciesand relatedinterest
groups. Thefuturechallengesfacing theseorganizationsincludeseparatingtheactualfrom the
perceivedproblems,developingand enforcingtechnically and economicallysound laws and
regulation,and retainingintact thoseprogramsthat haveservedsocietywell in thepast.

ThePollutionControlBoard,alongwith theIllinois EnvironmentalProtectionAgencyand
theDepartmentof EnergyandNaturalResources,is oneof threestateagenciesdesignatedin the
Illinois EnvironmentalProtectionAct to providea

“unified, state-wideprogramsupplementedby privateremedies,to restore,protect
andenhancethequalityof theenvironmentandto assurethatadverseeffectsupon
theenvironmentarefully consideredandborneby thosewho causethem.”

To this end, theBoardpromulgatesenvironmentalregulationsaftera hearingand public
commentprocesswhereotheragencies,industryandthegeneralpublic havefull accessto make
theirviews known. The Boardalso makesenforcementdecisionswhenan agencyor member
of thepublic allegesa personor industry is violating environmentalregulations. The Illinois
processmaybemoreproceduralthanthat in someother statesbut thesystemis craftedto make
sure that everyonein factcanparticipateon an evenfooting. In addition, the Illinois system
allows the Board to havea broadperspectivein environmentalregulation,since it dealswith
the full spectrumof air, land, water, and noisematters.

TheIllinois environmentalsystemandtheBoardin particularwererecentlycomplimented
in IntegratedPollution Control in Europeand North America,publishedby The Conservation
FoundationandtheInstitutefor EuropeanEnvironmentalPolicy. Thebookfocuseson theneed
for integratedprogramsand policies to address,in a unified manner,a pollutant’s potential
impacton all media. It points Out that regulatorysystemstend to focuson air, land or water
independentlyrather than addressingcross-mediaimpacts. In the chapter on “Cross-Media
RegulatoryInnovationin theAmericanStates,”theauthorstates:

Integrated pollution control, in contrast to other forms of environmental
integration,seeksparticularlyto link air, water,and wasteprograms. Its concern
is institutional changesthat reducetotal risk to theenvironmentfrom pollutants.

A review of stategovernmentcapacityto integrateenvironmentalmanagement
neednot be singularly pessimistic. Certainstatereorganizationaleffortsnot only
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havebeenbasedin part on thedesireto integrateenvironmentalmanagementbut
alsogive someindication in practiceof actuallytaking cross-mediarealitiesinto
accountin making regulatorydecisions. Suchintegrativeinnovationsmayserve
asmodelsworthy of emulationby otherstatesor thenation.

The Illinois EnvironmentalProtectionAct incorporatedseparateair and water
pollution boardsinto IPCB, along with variousother functions that had been
scatteredamongstateagencies.Manyof thecasesit considersultimatelyaddress
pollution problemsin only a single medium, and no mechanismautomatically
triggersacross-mediareview. Nonetheless,IPCBhearscasesandmakesrulesin
all media, making it theonly stateboard with such broad powers.

Of the many newenvironmentalmanagementinstitutionsdevelopedat the state
level in the early 1970s, IPCB remainsexceptionalin that it hascontinuedto
demonstrateintegrativecapacity. This is remarkablenot only becauseof the
fragmentingtendenciesofmostothernewinstitutionsdevelopedin thesameperiod
but alsobecauseof the scarceresourcesthe boardhasbeenable to command.
Indeed, its potential integrativeability hasbeenunderminedby thevery modest
researchsupportavailableto boardmembers. But, althoughsucha systemdoes
not guaranteethat an integrative,cross-media-sensitiveenvironmentalpolicy is
formedand implemented,theboarddoesprovidea settingin which thetransfer,
transport,andtransformationof pollutantsacrossmediais morelikely to be taken
into account than in media-specificboardsand agencies. Moreover, the new
funding sourcesmaywell enableIPCB to increaseits integrativeeffectivenessin
futureyears.

Developmentsat the Board

From 1970 to 1984, the Boardconsistedof five board membersanda support staffof
seventeen. In fiscal year 1984 (FY84), the legislatureexpandedthe Board from five to seven
members,and addedfour moresupport staff to spreadthe workload. Board Membersserve
staggeredthreeyear terms. The sevenBoard Membersduring FY90 were:

Dr. John C. Marlin, Chairman, appointed to the Board in 1983, became Chairman in
Novemberof 1988;

JoanG. Anderson, appointedin 1980;
JacobD. Dumelle, appointedin 1970,servedasChairmanfrom Augustof 1973

until Novemberof 1988;
Dr. Ronald G. Flemal, appointed in 1984;
Bill S. Forcade, appointed in 1983;
J. TheodoreMeyer, appointed in 1983;
Michael Nardulli, appointed in 1987.

SincetheFY84 expansionof theBoardtwo smallsectionswereaddedin fiscal years1985
(FY85) and 1988 (FY88). The General Assembly authorized the establishment of a
Scientific/TechnicalSection(STS) in FY85. This sectionconsistsof four personswith advanced

From IntegratedPollution Control in EuropeandNorth America, copyright, 1990, edited
by Nigel Haigh and FrancesIrwin. Publishedby The ConservationFoundation,Washington
D.C.)
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degrees,a librarian/researcherand a secretary.The STS providesanalysisand developmentof
the technical aspectsof records, assistsin rule formulation and is available to answerstaff
questions.TheSTSalsocontractsfor specialstudiesandtheretentionof expertwitnessesto fill
datagaps.

Threelawyersand a secretarywereaddedin FY88, primarily to assistin handling the
increasingworkload resulting from new federal and stateprogramsincluding a substantial
increasein “identical in substance”rulemakings.

Board membersand staff toured a numberof facilities in FY90. These included a
compostingoperation,grainelevator,agriculturalchemicalfacility, hog farm and a wastewater
treatmentfacility using landtreatment.The staffalsoobservedademonstrationof dieselexhaust
control.

Board Actions on Regulations

Over theyearsthecomplexityof environmentalissueshasincreased. This hasbrought
abouta correspondingincreasein the lengthof regulationsandamountof staff time requiredto
adequatelydealwith proposals. For example,thefirst landfill regulationswere containedin a
few pageswhich basicallycoveredsuch mattersasblowing litter, vectorcontroland aesthetics.
The proposed(R88-7) landfill regulationsare 171 pageslong and covera variety of technical
topics including leachatecontrol, gas collection and liner specifications. Additionally new
federalandstatelawswhich areinterrelatedhavegreatlyincreasedthevolumeof regulationsthat
theBoard must considerwhenreachingdecisions.

SeveralBoardinitiativeswereactedon during FY90. Theserangedfrom mattersdealing
with public healthto solid wasteandair pollution.

The Board took swift action in 1988 to slow the spreadof the Asian Tiger Mosquito.
This mosquito,which carriesnumerousdiseasesin its native Asia, is spreadby theshipmentof
scrap tires. It was found in Chicagoand EastSt. Louis in 1987. After determiningthat no
action would be takenat the federal level, theBoardproposedan emergencyrule for scraptire
managementon April 7, 1988 and took final action two weekslater. This was followed by
adoptionof apermanentrule in theSpringof 1989. TheGeneralAssemblysubsequentlypassed
thenation’smostcomprehensivetire managementlaw. It addressesthepublic health,solid waste
and fire hazardaspectsof scrap tire storageand disposal. The Board held hearingson this
regulationduring FY90 and expectsto finalize them pursuantto this law in 1991.

In responseto growing concernover ozonelevels the Board set its own standardfor
gasolinevolatility. Severalotherstatestook similaraction whenit becameknown that planned
federalstandardswould be delayed. The Board rule requiredthat gasolinenot exceeda reid
vapor pressure(RVP) of 9.5 psi during the summerof 1990 and 9.0 during 1991. Federal
standardswill controlbeginningin 1992. This will reduceozoneprecursorsin theChicagoarea
aloneby about200 tons perday during thesummermonths.

Regulationsgoverninglandfilling of non-hazardouswasteswere sent to first notice in
Marchof 1990 afterconsiderationof the EconomicImpactStudy and commentsreceivedfrom
thepublic. Theseregulationswill coverlandfills which receivemunicipal and specialwasteas
well as industrial landfills. They were finalizedduring 1990.
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The Board adoptedrules covering trihalornethanesin watersupplies(R84-l2) serving
fewer than 10,000people. The federal rules exemptedthesesmallersupplies.

TheBoard along with severalotherstatesconsideredrequiringthat carsmeet the strict
emissionstandardsin force in California. The new federal CleanAir Act (CAA) subsequently
madetheCalifornia standardsmandatorynationwide. The Boardis consideringwhetheror not
to adoptthe newerCaliforniarules which aremorestringentthanthe new CAA.

The Board drafts andadoptsrules that are “identical in substance”to federal rules in a
numberof programsincludingPretreatmentandRCRA. Thesecomplexrulesareadoptedafter
review by USEPA, IEPA, theAttorneyGeneraland otherinterestedparties. They areupdated
twicea yearto keepabreastof federal amendments.

In R88-26 the Board conducted proceedingsleading to replacementof the public water
supply rules with a new Part611, which is “identical in substancewith” USEPArules adopted
pursuantto the Safe Drinking Water Act, in 40 CFR 141. The new rules track the USEPA
requirementsmoreclosely,andarein aformatwhich will allow themto bemoreeasilyamended
to respondto futureUSEPAamendments.

In R89-4, theBoard completedthe initial processof adoptingrules which are identical
in substanceto USEPA’s undergroundstorage tank (UST) rules, adoptedpursuant to the
ResourceConservationand RecoveryAct, in 40 CFR 280. The ruleswere updatedin R89-10
and R90-3 to correspondwith USEPA amendments. In R89-19, the Board addedSection
73 1.200, allowing the UST Fund to function asa “State Fund” pursuantto federal regulations.

In R89-l and9, the BoardupdatedtheRCRA hazardouswasterules to correspondwith
USEPAamendments.R89-1 includedthe “First Third” hazardouswastelanddisposalbans,and
the “Three Tier” permit modification process. During this period, the Board also initiated
rulemaking to adopt the “SecondThird” land disposalbans, and the “toxicity characteristic
leachingprocedure”(TCLP) rules (R90-2and 10).

Regulationsfor implementationof the Illinois GroundwaterProtectionAct arecovered
by two proceedings.The first (R 89-5) promulgatedsetbackzonesfrom wells within regulated
rechargeareas.Thesecond(R 89-14)will establishgroundwaterquality standards,amongother
things. Theseregulationswill becompletedduring 1991.

Water-toxicsrulesbecameeffectiveFeb. 19, 1990. They specifyproceduresto enhance
the protectionof the aquaticenvironmentand drinking water sourcesfrom the impactof toxic
chemicals. Theserules havebeenchallengedin court. Additionally, theIEPA filed aproposal
with the Board for thecontrol of toxic releasesto theair.

Contested Cases

The numberand typesof caseshaveshifted over theyears in responseto shifting public
interestand environmentalpriorities. Through FY89, 17 percentof theBoard’scontestedcases
involved solid waste,while 37 percentrelatedto waterand21 percentto air. DuringFY89, 62
percentinvolved solid waste, while 13 percent related to water and only 9 percent to air.
However, in the regulatoryarena19 percentof the FY89 proposalsinvolved solid waste,55
percentwaterand 24 percentair.
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The445 contestedcasefilings beforetheBoardcontinuedthetrendof increasedcaseload.
Figure 1 and Appendix C show a steady rise since FY85 when 172 caseswere filed. The
numberof opinionsand ordersissuedper year is shownin Appendix E and Figure 2. They
increasedfrom 537 in FY85 to 1,073 in FY90.

The Board expectsits workload to increaseover thenext few years. Regulationsrequired
by the new CleanAir Act and other federal laws promiseto be numerousand voluminous.
Petitionsrequestingreimbursementdeterminationsin the undergroundstoragetank programare
increasingasareadministrativecitations.

TheIEPA filed 210 AdministrativeCitations(ACs) with theBoardin FY90. Underthe
AC program,IEPA inspectors“ticket” landfill operatorsfor minor observableviolations. Other
personsmay becited for opendumping. The AC carriesa penaltyof $500perviolation and is
appealableto the Board if the personbelieves no violation occurredor that it was due to
uncontrollablecircumstances.Thepenaltyis automaticif no appealis filed. Thisprogramgives
the IEPA the ability to quickly enforcefor violations, suchasblowing litter, that were often
consideredtoo minor if consideredsingly for regularenforcementproceeding. The Board
expectsthe numberof ACs for opendumping to declineas the public becomesawareof the
State’sability to quickly enforceopendumping regulations. The AC programis likely to be
expandedto other regulatoryprograms.



6 illinois Pollution Control Board

II. OPERATIONSOF THE BOARD

A. The Structure of the Pollution Control Board

As specified in the Illinois EnvironmentalProtectionAct, jfl,. ~ ~ ch. 111hz, par.
1005, the Pollution Control Board (“Board”) consistsof “seventechnically qualified members”
appointed by the Governor subjectto confirmationby the Illinois Senate.The Governoralone
appoints onemember to serveas Chairman. Membersservestaggered,threeyearterms. During
theseterms, members serveon a full-time basisand are subject to the sameconstraints as the
judiciary as regards sources of additional income and contacts with parties concerning the
substanceof pending matters.

The Board and its staff is not organized in divisions on a media-by-media basis. Rather,
pursuant to the Act, eachBoard memberemploysa secretaryand a confidential attorney assistant
whosefunctions include those of a law clerk performing preliminary caseanalysis and drafting
duties aswell as a hearingofficer in regulatorymatters. Eachindividualhasresponsibilitiesin
variousprogram areas for various typesof regulatory proceedingsandtypesof contestedcases.

The needs of the Board as a whole are served by a fiscal services group and the
administrativestaff, including the Clerk of the Board, under the direction of an administrative
manager,by a Scientific/TechnicalSection (“STS”) under the direction of a chief, and by a
group of attorneys under the direction of a senior attorney. A pool of contractual attorneys in
private practice act ashearing officers in contestedadjudicatory cases.

B. TheFunctionof thePollution ControlBoard

The Board acts in a quasi-legislativecapacitywhen adopting regulations, and in a quasi-
judicial onewhendecidingcontestedcases. Section5 of theAct establishesthegeneralpowers
and dutiesof theBoard:

b. The Board shall determine,define and implement the environmentalcontrol
standards applicable in the State of Illinois and may adoptrules and regulations
in accordancewith Title VII of this Act.

c. The Board shall haveauthority to act for the Statein regardto the adoption of
standardsfor submission to the United Statesunderany federal law respecting
environmentalprotection. Such standardsshall be adoptedin accordancewith
Title VII of theAct and upon adoptionshall be forwardedto the Environmental
ProtectionAgency for submissionto the United Statespursuantto subsections
(1) and (m) of Section4 of this Act. Nothing in this paragraphshall limit the
discretionof the Governorto delegateauthority grantedhim underany federal
law.

d. The Board shall haveauthority to conducthearingsupon complaintscharging
violations of this Act or of regulationsthereunder,upon petitions for variances;
upon petitionsfor reviewof theAgency’sdenial of a permit in accordancewith
Title X of this Act; upon petition to removea seal underSection34 of this Act;
upon otherpetitionsfor review of final determinationswhich aremadepursuant
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to theAct orBoard ruleandwhich involve a subjectwhich theBoard is authorized
to regulate;and suchotherhearingsasmay beprovidedby rule.

e. In connectionwith any hearingpursuantto subsection(b) of (d) of this section
the Board may subpoena and compel the attendanceof witnessesand the
production of evidencereasonablynecessaryto resolution of the matter under
consideration. The Board shall issue suchsubpoenasupon the requestof any
party to aproceedingundersubsection(d) of this sectionor upon its own motion.

f. The Board may prescribereasonablefeesfor permits requiredpursuantto this
Act. Such fees in theaggregatemay not exceedthetotal costto the Agency for
its inspectionandpermit systems. TheBoard maynot prescribeanypermit fees
which aredifferent in amountfrom thoseestablishedby this Act.

As a general matter, the Board transacts its businessat regularly scheduledmeetingsheld
everyotherweek; all formal Board action mustbe conductedat meetingswhich are noticedin
advanceand open to the public. The votes of four Members are required for most final
determinationsto be madeby the Board, and suchdeterminationsmustbe madein writing and
supportedby findingsof fact and conclusionsoflaw. Proceedingsareassignedby theChairman
to individual Membersfor co-ordination,initial analysis,andpreparationof draft recommended
OpinionsandOrders. Mattersare typically discussedat onemeetingand proposedfor a vote at
thefollowing one.

The proceduresby which theBoardconductsitself, aswell ashearingsrequiredby the Act,
arecodified at 35 Ill. Adm. CodeParts100-120. Substantiveregulationsadoptedby theBoard
in the areasof air, water, land, public water supply, mine-relatedpollution, livestock-related
pollution, hazardousandnon-hazardouswaste,noiseandatomic radiationarecodified at 35 Ill.
Adm. Code Parts 200-900.

C. The illinois Environmental System- An Historical Overview

In 1970, the Illinois GeneralAssemblyadoptedthe Illinois EnvironmentalProtectionAct
(“Act”), Ill. Rev. Stat.ch. 11l’/2, par. 1001 et seq.,which created,in themain, a threeagency
systemfor theadministrationof Illinois’ environmentalprograms:theIllinois Pollution Control
Board (“Board”), the Illinois Environmental Protection Agency(“Agency”), and the Institute for
Environmental Quality (“Institute”). (Some programsrelating to human health and the
environmentin the broadestsensewere left within the purview of pre-existingagencies. For
example, theIllinois Departmentof Public Healthcontinuesto haveresponsibility for bathing
beachconditions,private drinking water well testing, and similar concerns.)

In general,this original statutoryschemeallocatedto the Board the powerand the duty to
adoptenvironmentalregulationsfor theState, and to adjudicatecontestedcasesarising from the
Act and Board regulations. Contestedcasesinclude thoseto enforceagainstviolations, requests
for variancesfrom generally applicable requirements,and appealsfrom decisionsby the
permittingauthorit~y,the Agency. In addition to permitting authority, theAct delegatedto the
Agencyauthority to enforcecompliancewith theAct andregulations,to administergrants,and
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to representthe statein inter-statematters. TheInstitute wasdesignatedasthe researchagency
intendedto proposeregulationsto theBoard andprovidethe technicaljustification at the public
hearingsrequiredby theAct.

The original schemehassubsequentlybeenconsiderablymodified by actionsof thecourts
and the Illinois GeneralAssembly in both the enforcementand regulatoryareas. As to the
enforcementstructureof the Act, Agency staffattorneysoriginally prosecutedviolations of the
Act and Boardregulations. In 1976 theIllinois SupremeCourtdeterminedthat Section4(e)of
the Act was “unconstitutionalto theextent that it authorizesthe institution and prosecutionof
proceedingsbeforetheBoardby an officerotherthanthe[Illinois] AttorneyGeneral.” Thecourt
interpretedArticle V, Section15 of the1970Illinois Constitutionasprovidingthat “the Attorney
43eneralis the soleofficer authorizedto representthe Peopleof [Illinois] in any litigation in
which thePeople... aretherealparty in interest. Peopleex rd. Scottv. Briceland,65 Ill. 2d
485, 359 N.E.2d149, 156-157(1976).

Accordingly,absentspecificdelegationof authorityto theAgency, it is within thediscretion
of theAttorneyGeneralwhetherandwhento instituteprosecutionsof allegedviolations of the
Act andBoard regulationsin thenameof theAgency or thePeopleof theStateof Illinois, and
whetherto appealany adversedeterminationin the courts. Similarly, astheBoardtoo is a state
agency,decisionswhether to representthe Board in any judicial proceedingsarewithin the
discretionof the Attorney General.

Thestructurefor regulatoryactionshasalsoundergonechanges.The greatestchangemade
by theGeneralAssemblywasin thefunctionof theold Institutefor EnvironmentalQuality. In
the early 1970’s, the Institute servedas the researchdivision of theenvironmentalsystemand
proponentof many of the earliestadoptedregulations. However, a 1975 amendmentto the
rulemakingrequirementsoftheAct changedthefocusof theInstitute. Thatamendmentrequired
theInstituteto prepareeconomicimpactstudies(EcIS) on all substantiveBoardregulations,both
proposedand existing, and requiredthe Board to postponeadoption of new rules until after
receiptof anEelSandpresentationof thestudiesat public hearing. Ill. Rev. Stat. 1111/2,par.
1027(a). Thescopeand contentof thestudieswereto bedeterminedby a separateeconomicand
technicaladvisorycommittee(ETAC), who were appointedby the governorasrepresentatives
of various interests.

In 1978, the functionsof the Institute were transferredto a newly createdIllinois Institute
of Natural Resources,which hassincebeenrenamedthe Departmentof Energy and Natural
Resources(“DENR”). Ill. Reg. Stat. ch. 96 1/2, par. 7401 et seq. DENR’s regulatory
interactionwith theBoardhaslargely beenconfinedto preparationand presentationofeconomic
information. WhereDENR hasproducedresearchmaterial other than an EcIS on existing or
proposedrulesfor presentationto theBoard, it hasusuallybeendoneat the specific mandateof
theGeneralAssembly,~g. ffl. Rev. Stat.ch. 111 1/2, par. 1022.9.

While the functions of the Board and the Agency in theregulatoryschemehaveremained
basicallythesame,their responsibilitiesand procedureshaveundergonedramaticchanges.The
GeneralAssembly has enlargedtheseagenciesresponsibilitiesby increasingthe numberand
scopeof both substantiveand proceduralrulemaking mandateswithout necessarilyproviding
resourcesto accomplishthe task. Mandatesfor adoption of substantiverules haveincluded
generalprovisionsthat all rulesbeadoptedwhich would benecessaryto receiveauthorizationto
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administervariousprogramssuchastheNPDESprogram(Ill. Rev. Stat. 1987 ch. 11 ~ 1/2, par.
1013), as well as specific provisions,often containingdeadlinesfor rule adoption, mandating
stateregulation in areasnot coveredby federal lawsor regulations~g,. Ill. Rev. Stat. 1987ch.
lii 1/2, pars. 14.4, 1021(m).

The mostfar-reachingproceduralmandateswereadoptedin the 1977 Illinois Administrative
ProcedureAct (“IAPA”) Ill. Rev. Stat. 1987 ch. 127, pars. 1001 et seq., and the rules
implementing that Act, codified at 1111. Adm. Code Parts 100 et seq. and 200 et seq. As it
appliesto rulemaking,thepurposeof the IAPA is to insurethat all stateagenciesadoptrules
which arewithin theirstatutoryauthority andwhich comply with statestyle requirementsasto
form and limitationsoncontent. TheIAPA alsoestablishesrequirementsfor public noticeand
opportunityfor writtenandoral commentaswell asrequirementsfor considerationof economic
impactsgenerally,andspecifically asthey relateto small businessesand small municipalities.

Proposedrules are thereforescrutinizedunderthe JAPA by three entities:

1. The Administrative CodeDivision (“Code Unit”) of the Office of the Secretary
of Statepublishesthe Illinois Registerin which proposedand adoptedrulesmustbe
published.The Code Unit reviews rules for compliancewith style and formatting
requirements.

2. The Joint [Legislative] Committeeon Administrative Rules (“JCAR”) which is
composedof membersof bothhousesof theGeneralAssembly. With staffassistance,
JCAR reviewsproposedrulesfor compliancewith theAgency’senablingstatuteand
theIAPA. It hastheauthority to both preventobjectionableregulationsfrom taking
effectaswell asto recommendappropriatelegislativeactionto theGeneralAssembly.

3. The Small BusinessOffice of the Departmentof Commerceand Community
Affairs, which reviewsproposedrules for their impacts on small businessesand
reportsits conclusionsto JCAR.

Thelatestchangesaffecting the Boardwere initiatedafterUSEPAcriticismsconcerningthe
working of the Illinois enforcementand regulatoryprocesses(IssuesConcerningThe Stateof
Illinois’ Administrationof FederallyMandatedEnvironmentalPrograms,May 12, 1987--known
asthe “White Paper”)promptedGovernorJamesR. Thompsonto commissiona review of the
Illinois system. The resultingstudy (Reportto theGovernorof Illinois On ProceduresOf The
Illinois RegulatorySystem,Michael Schneiderman,December9, 1987)causedthe Governorto
direct immediate implementationof various administrativechangesas well as to develop
legislation to streamlinethe system.

Thelegislativeeffort involved thecollectiveeffortsof staff of the Office of the Governor,
the Board, the Agency, DENR, arid JCAR, as well as the regulated community and
environmentalgroups. It culminatedin thepassagein Spring, 1988of SB 1834, P.A. 85-1048,
effectiveJanuary 1, 1989. Among other things, SB 1834 modified the EelS processand
establishedrevisedproceduresfor the adoptionof rules implementingvarious federal air, land
and waterprograms.
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Sincepassageinto law of SB 1834, effectiveJanuary1, 1989, Title VII of the Act provides
for threetypesof regulatoryproceedings: 1) “identical in substance”rulemakingspursuantto
specific authorizationof the Act, including but not limited to Section 7.2, 13(c) 13.3, 17.5,
22.4(a),22.4(d)and 22.7(d) (Ill. Rev. Stat. 1987 ch. 111 1/2 pars. 1007.2, 1013(c), 1013.3,
1017.5, 1022.4(a),(d), and 1022.7(d);2) federally requiredrulernakingsasdefinedin Section
28.2 (Ill. Rev. Stat. 1987 ch. 111 1/2 par. 1028.2),and 3) all otherproceedingsfor rules of
generalorsite-specificapplicability whichareto beconductedpursuantto Section27and28 (IlL.
Rev. Stat.,ch. 111 1/2, pars.1027, 1028, 1987. Theonly exceptionis for situationsinvolving
disasteror severepublic healthemergencies,wherethe regulationtakesimmediateeffect and
proceduralrequirementsare subsequentlyfulfilled. (SeeSection27 (c)).

The “identical in substance”and federally required categorieswere createdto expedite
processingof certainruleswhich implementfederalprograms,and to varying degreesexempt
theproceedingfrom otherwiseapplicablerequirementsof theAct; identical in substancerules
arealso exemptedfrom somerequirementsof the APA.

D. Activities of theBoard

A generaldiscussionof thetypesof causesof actionwhichcan bebroughtbeforetheBoard,
and generaldeadlinesestablishedby theAct for adjudicationis necessaryto an understandingof
theBoard’sgeneraloperationsand state-establishedpriorities.

1. Rulemaking

a. Section27 - GeneralRulemaking

Any personmay submit a petition for theadoption,amendmentor repealof a substantive
regulation of general or site specific applicability. If the proposal meets the statutory
requirementsof Section28 of the Act, the Board acceptsthe proposaland must scheduleone
public hearingfor sitespecificrules, and two public hearingsfor rulesof generalapplicability.
TheAct, asamendedby SB 1834, requirestheBoard (ratherthan DENR aswaspreviouslythe
case)to makean initial determinationasto whetheranEelS shouldbe performed.

If theBoard determinesthat anEelS is to beprepared,DENR is mandatedto conductsuch
a study in accordancewith its enablingstatute(Ill. Rev. Stat. 1987, ch. 96 1/2, par. 7401 et
seq.) Thereis no statutorydeadlinefor completionof an EelS in suchcases,leaving the EelS
timetablewithin DENR’s discretionconsistentwith workload and resourceallocationdemands.
Once the EelS is submittedto the Board, the Board must conducta public hearingto receive
commentson the study prior to adoption of the rules. (There is a limited exception to this
requirementwhich allows adoption of temporaryrules of limited (one year) duration where
necessaryto meetadoptiondeadlinesset in statestatutes. Ill. Rev. Stat. 1987 ch. 111½,par.
1027(a)).

Overlainon theserequirementsare the proceduralrequirementsof the IAPA. The IAPA
allows for two types of rulemaking without prior notice and opportunity for comment: 1)
emergencyrulemakingpursuant to Section 5.02 and 2) peremptoryrulemaking pursuant to
Section 5.03 ~ rules necessaryto implementa non-negotiatedcourt order in which no
discretioncanbe exercisedasto therule’s content). Ill. Rev Stat. 1987ch. 127, pars. 1005.02,
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1005.03. All otherrulemakingis governedby thegeneralrulemakingrequirementsof Section
5.01 of the IAPA. Ill. Rev. Stat. 1987ch. 127 par. 1005.01.

In addition to contentand formattingrequirements,Section 5.01 JAPA requirespublication
of proposedrules in the Illinois Registerand establishesa 45-day “first notice” period during
which an agencymustacceptwritten public comment. An agencymustconductapublic hearing
if so requestedduring this periodundercertainconditions.

Once the 45-day first notice periodhaselapsed,if the agencydeterminesto proceedwith
rulemaking “secondnotice” of the proposedrules must be submitted to JCAR. The second
noticeperiodis alsoa45-dayperiod,during which JCARreviewsrulesandmaysuggestchanges
or lodgean objection. Oncesecondnoticebegins,no changescanbemadeexceptin response
to JCAR.

If JCAR makesno objection, the agencymay proceedto adoptrules, which mustthenbe
filed with the Secretaryof Stateand publishedin the Illinois Register. If JCAR issuesan
objection, theagencymaypublish a refusalto respondto theobjection in the Illinois Register
andproceedto adoptand file the rule over the objection. JCARmay then itself takeaction to
suspendtherule, andintroduceajoint resolutionin theGeneralAssemblyseekingwhatamounts
to repealof therule . Ill. Rev. Stat. 1987 ch. 127, pars. 1007.07, 1007.07(a).

b. Identical in SubstanceRulemaking

Theidenticalin substanceproceduresprovidethegreatestexemptionfrom generalrulemaking
requirements.NeitherSection5 of theAPA nor thehearingand EelS requirementsof Section
27of theAct apply to theserules. TheAct, asamendedby SB 1834, providesthat identical in
substanceproceduresmaybe employedto “adopt regulationsidentical in substanceto federal
regulationsor amendmentstheretopromulgatedby theAdministratorof the USEPA.”

Opportunitymust be given for public commenton proposedidentical in substancerules.
The Board mayconsolidatemultiple federal rulemakingsinto oneproceeding,and shall adopt
final ruleswithin oneyearof theadoption of thefirst federal rule soconsolidated.

Identical in Substanceupdatedocketsare usually openedtwice a year. Timely completion
of identicalin substancerequirescoordinationof theBoard, the Agency, the USEPA, and the
Attorney Generalwho mustcertify the adequacyof andauthority for, Boardregulationsrequired
for programauthorization(~g.RCRA,UIC, SDWA); UST rulesalsorequirecoordinationwith
theStateFireMarshall’sOffice. Informal processingagreementshavebeenenteredinto between
theseparties for the processingof updatesin RCRA, UIC, UST, SDWA and pretreatment
programareas.(TheBoard wouldanticipateentry into suchagreementsin otherprogramareas.)

Typically, identical in substance“proposalfor public comment”aredraftedby Board staff.
Theseproposalsarepublishedin the Illinois Registerwith a noticethat public commentwill be
acceptedfor a45 day period. During this period, theAgency, the AttorneyGeneraland USEPA
prepareandexchangedraft commentsamongthemselves,andthen file final commentswithin the
45 day period.
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After the closeof the commentperiod, theBoard reviews the commentsand adoptsfinal
rules. Filing oftherulesis typically delayedfor up to 30 daysto allow theAgency, theAttorney
General,and USEPA to transmitany additional technicalor other correctionsto the rules as
adopted.

c. Federally-Required Rules

Section 28.2defines “required rules” as thosewhich are not identical in substancerulesbut
which areneeded to meet the requirements of the federal Clean Water Act (CWA), SDWA,
CleanAir Act (CAA) (including requiring submissionof a SIP) or RCRA. When the Agency
submitsa proposalwhich it believesto be federally required, the Agency is to socertify.

Theseproceedingsaresubject to the rulemakingrequirementsof the IAPA, and to the
hearingrequirementsof theAct, but theEelSproceduresaremodified. The Boardis required
to makean initial determinationas to whetheran EelS shouldbeperformedwithin 60 days,as
in generalrulemaking. However,in distinctionto Section27 rulemaking,DENRis givena six-
monthdeadlinein which to completeEelS. If theEelS is not timely completed,theBoard may
proceedto adoptfinal rules meeting federalrequirementswithout waiting for completionof the
EelS.

2. ContestedCases

TheBoardis authorizedto heara varietyof contestedcaseactions. While manyimplement
federalprograms,othersimplementstateprogramswhich haveno counterpartsin federallaw.
A brief descriptionof all typesof action will be given.

a. Enforcement Actions

Title VIII of the Act provides for two types of enforcement actions: the “standard”
enforcementaction,and theadministrativecitation. The “standard” action may be broughtby
the Agency, the Attorney General,State’sAttorneys, or any other personto enforceagainst
violations ofany portionofthe Act or theBoard’srules. Theadministrativecitation actionmay
bebroughtonly by theAgency, or by local governmentpursuantto delegationagreementwith
the Agency, to enforcea limited statutory list of violations at open dumpsand at sanitary
landfills.

The “standard” enforcementactionpursuantto Section30 is initiated beforethe Board by
the filing of aformal complaint.However,if the Agencyis the complainantit mustprovidethe
allegedpolluterwith written noticeof its intent to file a complaintandopportunityto meetand
settlethematterprior to a complaint’sfiling. At leastonepublic hearingmustbe held, at which
theburdenis on the complainantto prove that “respondenthascausedor threatenedto causeair
orwaterpollution orthat therespondenthasviolatedor threatensto violateanyprovisionof [the]
Act or any rule or regulationof the Boardor permit or term or condition thereof”.

Section33 establishesvarious “facts andcircumstancesbearingupon the reasonableness”of
the allegedviolations,and establishesother procedural requirements aswell. Board Orders in
thesecasesmayincludea direction to ceaseanddesistfrom violations, revocationof a permit,
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imposition of civil penaltiesand/orpostingof performancebondsor other security to assure
timely correctionof violations.

Section42 of the Act providesthat civil penaltiesshall not exceed$10,000 per violation
plus an additional$1,000per day theviolation continues,with exceptionfor thestate’sNPDES,
UIC, RCRA and administrativecitation programs. (The Board notes that in the spring 1989
session,the legislaturein SB633,amendedthepenaltyprovisionsof Section42(a) of the Act,
increasedthe daily violating penalty limits from $1000 to $10,000and theviolation itself from
$10,000to $50,000. On September8, 1989, the Governoramendatorilyvetoedan unrelated
portionof SB633; thus, final legislativeaction will takeplaceduring the fall veto session.)

The limits for the NPDESprogramare$10,000per day of violation. The limits for the
UIC programare$10,000per violation for Class II wells and $2,500 for all otherswith an
addition $1,000percontinuingday of violation for all wells. Thelimits for theRCRA program
are$25,000perdayofviolation. Thelimits for theadministrativecitation programare$500per
violation plus any hearingcosts.

Administrativecitationproceedingsarebroughtpursuantto Sections31.1 and21(p) or21(q)
of theAct. Thecitation servedby theAgencyor local governmenton respondentmustcontain
a copy of an inspectionreport which must contain details including date, time, and weather
conditions. Thecitation mustbe servedwithin 60 daysof theviolation. The respondentmay
file a petition for appealwithin 35 days.

If no appealis filed, theBoard entersan order making a finding of violation and imposing
the non-discretionary$500 per violation fee. If an appealis filed, a hearingmustbe held at
which theburdenof proof is on thecomplainant. If the Board finds thatthe violation occurred
it is requiredto makesuchfindingandimposethestatutorypenaltyunlessit finds that theperson
appealinghasprovedthattheviolation wastheresultof “uncontrollablecircumstances”.Where
“uncontrollablecircumstances”are proven, the Board shall not makea finding of violation or
imposea statutorypenalty.

b. RegulatoryRelief Mechanisms

Title VII of the Act establishestwo main typesof regulatoryrelief mechanisms:variances
and adjustedstandards. Short-termvariancesfor a total of 90 daysduring any calendaryear
(called provisional variances)and longer term variancesfor a period of up to five yearsare
available pursuant to Sections 35-38 of the Act. The variance mechanism contemplates
compliancewith applicableregulatorystandardsattheendof thevarianceperiod,andis available
upon a showing by the petitioner that denial of variance would impose ~tn “arbitrary or
unreasonablehardship” and that therequestedrelief is consistentwith federal law.

Hearingsmustbeheldon petitionsfor longertermvarianceif thepetitionerrequestshearing,
or if anypersonobjectsto grantof variancewithin 21 daysof thefiling of apetition,no hearings
areheld on petitionsfor provisional variance.

Provisionalvariancesmust be actedon favorablyby the Board within two daysof receipt
of an Agency recommendationthat theybe granted. Most longerterm variancescasesmust be
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decidedby the Board within 120 daysof filing of a petition or the petitioner may “deem the
requestgranted...for a period not to exceedone year”. Ill. i~. ~ 1987 ch. 111½,par.
1038(a). Exceptionis madeto this 120-daydefaultvarianceprovisionfor requestsfor variance
from ruleswhich implementstateRCRA,UIC orNPDESprograms;in thesecases,Boardfailure
to act entitlesthe petitionerto bring a mandamusactionin theIllinois AppellateCourts.

TheBoardprioritizes thesecasesto avoid issuanceof variancesby default.

The adjustedstandardof Section28.1, as expandedby SB 1834, is a mechanismfor the
grant of a “permanentvariance” from otherwiseapplicable general standards,in adjusted
standardsproceedings,an individualized standardis establishedfor a pollution source. The
outcome of an adjusted standardproceedingis essentially a “site-specific rule”, but the
proceedingis an adjudicatoryonewhich is explicitly exemptedfrom therulemakingrequirements
of the Act andtheIAPA. If theBoard hasnot itselfestablisheda specificlevel of justification
(proof)which thepetitionermustmeetto qualify for anadjustedstandard,Section28. 1 requires
thepetitionerto demonstratethat:

1. factorsrelatingto that petitionerare substantiallyand significantly different from
the factorsrelied uponby theBoard in adoptingthegeneralregulationapplicableto
that petitioner;

2. theexistenceof thosefactorsjustifies anadjustedstandard;

3. the requestedstandard will not result in environmental or health effects
substantiallyandsignificantly moreadversethantheeffectsconsideredby theBoard
in adoptingthe rule of generalapplicability; and

4. theadjustedstandardis consistentwith any applicablefederal law.

Thereare no statutorydecisiondeadlinesin adjustedstandardscases.

c. Review of DecisionsBy the Agency andLocal Government

Pursuantto Title X of theAct, theBoardactsasareviewingbody for two typesof decisions:
decisions made by the Agency concerning permits, and decisions by local governments
concerningthe siting of regionalpollution control facilities within theirborders. Eachof these
typesofcaseshavestatutorydecisiondeadlineswith defaultprovisions,sothat theiradjudication
is prioritized.

Section40(a) of theAct authorizesan applicantto appealtheAgency’sdenial of apermit,
aswell astheconditionsofanypermit issued. In addition,Section40(b)providesfor theappeal
of RCRA permitsgrantedby the Agencyfor a hazardouswastedisposalsite by third partiesso
locatedas to beaffectedby thepermittedfacility.

Hearingsmustbe held in all permit appealcases. In permit appeals,thesolequestionbefore
theBoard is whetherthe applicantprovesthat theapplicationas submittedto theAgency prior
to its permitting decisiondemonstratedthat no violation of the Act would haveoccurredif the
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requestedpermit hadbeenissued. Illinois EnvironmentalProtectionAgencyv. Pollution Control
Boaici, 118 III. App. 3d 772, 445 N.E. 2d 189 (3rd Dist. 1984),aff’d. 115 Ill. 2d, 503 N.E. 2d
343 (1986). TheBoarddecisiondeadlinesfor permitappealsarethe sameasfor variances:the
Boardmustmakeadecisionwithin [20daysof thefiling of apetition. If thepermit is a RCRA,
UIC or NPDESpermit, Board failure to timely actentitles thepetitionerto bring a mandamus
action in the Illinois courts. For all otherpermits, failure to timely act allows thepetitionerto
“deem thepermit issuedundertheAct”; Section39(a)providesno detailconcerningthenature
or durationof “deemedissued” permits.

Board review of local governmentdecisionsis somewhatdifferent. Beginning in 1981, a
bill commonly known asSB172, codified in Section 39.2 of the Act gavemunicipalities and
countiesauthorityto grantsite locationsuitability approvalfor regionalpollution controlfacilities
(“RPCF”) to be locatedwithin theirboundariesof theRPCFproposesto receivewastegenerated
outsidethoseboundaries.At apublic hearing,theapplicantmustdemonstratethat theproposed
sitemeetsninespecific statutorycriteria. Theelectedrepresentativesof the municipalityor the
countymustmakeaquasi-adjudicatorydecision,basedsolelyon thewritten record,asto whether
the applicant has demonstratedcompliance; application of local zoning or other land use
requirementsis specificallyprohibited.

Section40.1(a)allows an applicantto appealthedenial of SB172or any conditionsplaced
on a grantedapproval. Section40. 1(b) allows appeal of a grantedapprovalby a third party
who is located so as to be affectedby the proposed facility and who participatedin the
municipality or county public hearing. In theseappeals,the burden is on the applicantto
demonstratethat the local decisionwas “fundamentallyunfair” or againstthe manifestweight
of theevidence. Publichearingsmustbe held in all SB 172 appealcases. TheBoardmusttake
final action on theappealwithin 120 daysof the filing of the petition; if not, “petitioner may
deemthe site location approved”.

The Board notesthat adjudicationof theseappealsis a significantportion of its workload.
Transcriptsof local hearingsare typically voluminous,and currentlyaverageabout7,000pages
with 3,000pagesof exhibits; theserecordshavebeenaslong as20,000pages. Moreover,recent
Illinois appellatecourt decisionsrequirethe Board to addresseachof theninestatutorycriteria,
even whenthe casecan be decidedon the basisof fewer than all ninecriteria.

cL Miscellaneous

The Act establishesvariousotherobligations upon the Board and createsothercausesof
actionwhichtheBoardoccasionallyprocesses.Theseincludetradesecretdeterminations(Section
7.1), well water setbackexceptions(Set~tion14.2), designationof “regulated [groundwater]
rechargeareas” (Section 14.4), actionsfor recovery of costs of removal or remedial action
incurred by the State asa resultof a releaseor substantialthreat of a releaseof a hazardous
substanceor pesticide(Section22.2(1)),specialwastedelistingappeals(Section22.9),and solid
waste managementfee exemptionappeals(Section22.16(a)). Duties imposedby other Acts
includepollution control tax facility certification (~. Rev. ~ 1987ch. 120 pars.502a-l ~i
~q.) arid asnow amended,appealsof LakeMichigan Dischargepermits issuedby the Illinois
Departmentof Transportation(“IDOT”) and the Agency, (P.A. 86-0245,effectiveAugust 15,
1989, amendingIll. Rev. ~. ch. 19, par. 65 and ch. lll’/2, par. 1039).
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ifi. JUIMCIAL REVIEW OF BOARD DECISIONS

A. Introduction

Pursuantto Title XI, Section 41 of the Act, both the quasi-legislativeand the quasi-
judicial functionsof the Board are subjectto review in the appellatecourtsof Illinois. Any
personseekingreview mustbe “qualified” andmust file a petitionfor review within 35 daysof
the Board’s final order or action. A “qualified” petitioneris any persondenieda permit or
variance,anypersondeniedahearingafterfiling acomplaint, any party to a Boardhearing,or
anypersonwho is adverselyaffectedby a final Boardorder.

Administrative review of the Board’s final order or action is limited in scopeby the
languageandintentofSection41 (b). Judicialreviewis intendedto ensurefairnessfor theparties
beforethe Boardbut doesnot allow thecourts to substitutetheirown judgmentin placeof that
of theBoard. Thestandardfor reviewof theBoard’squasi-adjudicatorydecisionsis whetherthe
Board’sdecisionis againstthemanifestweightof theevidence. Thestandardfor reviewof the
Board’squasi-legislativeactionsis whethertheBoard’sdecisionis arbitraryor capricious. Board
decisions in rulemaking proceedingsand in imposing conditions in variancesare quasi-
legislative. All otherBoard decisionsarequasi-adjudicatoryin nature.

Theappellatecourtsreviewedtwenty Board decisionsin fiscal year1990. Sevenwere
permitappeals,five weresite location suitability cases,onewasa variancerequest,five were
enforcementcasesand two wereappealsfrom regulatoryproceedings.The casesarediscussed
below. They are organizedby sectionof the Act to facilitatethe reader’scomprehensionand
understandingof theeffectandtheapplicability of thejudicial decisionon activities governedby
that section.

1. Permit Appeals

The Board is authorizedto require a permit for the construction, installation, and
operationof facilities and equipment. UnderSection39 of theAct, it is the duty of the Agency
to issuethosepermits to applicants. Permitsare issuedonly to thoseapplicantswho prove that
the permittedactivity will not causea violation of the Act or regulationsunderthe Act. The
Agencyhasthestatutoryauthority to imposeconditionson a permit to furtherensurecompliance
with the Act. An applicantwho hasbeendenieda permitor who hasbeengranteda permit
subjectto conditionscancontesttheAgencydecisionat a Boardhearingpursuantto Section40.
The applicantmust prove that the permitted activity will causeno violation of the Act or
regulationsbeforethe Board canalter the Agency’sdecision. Thefinal decisionof the Board
is reviewableby the appellatecourt.

a. The SupremeCourt of Illinois affirmed the 1988 decisionof the Second
District Appellate Court in Village of Carpentersvillev. Pollution Control Board and Cargill,
Inc., 134 I1l.2d 463, 142 Ill.Dec. 848, 553 N.E.2d362 (Ill. 1990). The Agency had issued a
constructionpermit to Cargill, Inc. containing a condition that conflicted with a Village of
Carpentersvillezoning ordinance. On review, the Board found that the Agency’s permit
condition preemptedthe Village’s zoningordinance. The appellatecourtheld that the Board’s
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decision wascontrary to the plain and unambiguouslanguageof Section 39(c), reversedthe
Board andremandedthecase.

Prior SupremeCourt decisionsin Carisonv. Village of Worth, 62 111. 2d 406, 343
N.E.2d493 (III. 1975),and Countyof Cook v. JohnSextonContractorsCo., 75 Ill.2d 494, 27
I1I.Dec. 489, 389 N.E.2d553 (Ill. 1979)had heldthat “the Act was intendedto preemptnon-
home-ruleregulations.” On appealfrom the appellatecourt the SupremeCourt statedthat the
amendmentto Section39(c),madeafter1981, “makesclearthat theAct no longerpreemptslocal
zoningordinances”and renderedthe Court’s prior interpretationsof section39(c) inapplicable
to thepresentcase. In addition, theSupremeCourt statedthat theamendmentdid notdistinguish
betweenhomerule and non-homerule units of government. The SupremeCourt affirmed the
AppellateCourt’s decisionreversingtheBoard.

b. Thecaseof JohnSextonContractorsCompanyv. Illinois Pollution Control
Board andIllinois EnvironmentalProtectionAgency,201 Ill.App.,3d 415, 146 Ill.Dec 888, 558
N.E.2d1222 (Ill.App. 1 Dist. 1990), involved the Agency’sapprovalof a closure/postclosure
(CPC) careplan after imposition of Special Conditions. Sextonappealedfive of the Special
Conditionsto theBoard. TheBoardaffirmedtheAgency’sdecisionbecause,pursuantto Section
21.1 of theAct and Sections807.502,807.503and 807.504of theIllinois AdministrativeCode,
the submissionof a CPC careplan constitutesa permit application to which the Agency can
attachconditions. Sextonappealedto theappellatecourtcontestingthe Board’sinterpretationof
the statuteand theregulations.

Thecourt found thatto construethesesectionsasSextonargued“the Agency would be
limited to either approvingor disapprovingthe proposedCPC careplan [where] an outright
denial . . . would requireanewplancoveringall aspectsof closure/post~closurecareandwould
place the facility in immediateviolation of section21.1 of the Act.” The court upheldthe
Board’sinterpretationof the statuteand theregulations.

Sexton also contestedthe Board’s decision affirming four of the SpecialConditions
imposedby theAgency. Thecourt foundthat Sextonhadestablisheda prima fadecasethat two
of the SpecialConditionswereunnecessaryto preventa violation of the Act. Thecourt stated
that “{o]nce Sextonhad establisheda primaf~Iecasethat theconditions were unnecessary,it
becameincumbentupontheAgencyto refutetheprima facie case.” BecausetheAgencydid not
refuteSexton’sclaims, thecourt foundthat theBoard’sdecisionon thosetwo SpecialConditions
wasagainstthemanifestweight oftheevidence. The court remandedfor furtherproceedingson
theseSpecialConditions. The remainingtwo special conditionswhich Sextoncontestedwere
affirmed by thecourton thebasisthatthe Board’sdecisionwasnot againstthemanifestweight
of the evidence. The final decisionof the Board wasaffirmed in part, reversedin part and
remandedfor further proceedings.

c. In WellsManufacturingv. Illinois EnvironmentalProtectionAgency, 142
Ill.Dec. 333, 552 N.E.2d 1074 (Ill.App. I Dist. 1990) the court reversedthe Board’sdecision
affirming the Agency’sdenial of a permit and remandedfor furtherproceedings.The Agency
had denied Well’s application for renewal of an operating permit and then had offered to
reconsiderthatdecisionif Wells submittedcertainadditionalinformation. Wellsappealedto the
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Board, a hearingbasedon the recordbeforethe Agency washeld, and the Board affirmed the
Agency.

On appealto theappellatecourt, the Agencyarguedthat Wells had the burdento prove
that it would not pollute theair and that theBoard decisionwascorrect. Theproblemwith the
Agency’sargument,thecourt stated,wasthat Wells did not havea chanceto presentevidence
that it wasnot a polluter beforethe renewalapplicationwas deniedbecausethe Agency had
“[circumvented] . . . proceduresdesignedto protectan allegedpolluter.” Since the Board’s
review is basedon the record before the Agency, neitherdid Wells havethe opportunity to
submitany evidencebeforethe Board. Thecourtstatedthat “[i]n effect, [the Agency] denied
Wells theright to operateits businessbecauseit maybeviolating the Act, but nevergaveit an
opportunityto submitinformationwhich would disprovetheallegation .“ Thecourtreversedand
remandedthecasefor furtherproceedingsconsistentwith thecourtopinion.

d. A motion to dismissfiled by the Board in Peopleof the Stateof Illinois
v. Pollution Control Board, 190 Ill.App.3d 945, 138 Ill.Dec. 480, 547 N.E.2d647 (Ill.App.
2 Dist. 1989), wasgrantedby the SecondDistrict AppellateCourt. TheAttorney Generalhad
filed a petition seekingreversalof a Board order. The Board order had reversedan Agency
denial of RiversideLaboratories,Inc., application for permit renewaland remandedthe matter
to theAgencyto reconsiderits permit decision. TheAgency haddeniedtherenewalon thebasis
that Riversidewassubjectto andnot in compliancewith a paper-coatingregulation. TheBoard
found that Riversidewas not subjectto thepaper-coatingregulationand reversedthat Agency
determination. TheBoard statedthat it was not making a finding on whetherother regulations
applied to Riversideor whetherthe permit should be issuedbut remandedthe caseback to the
Agency for a permit decisionconsistentwith the Board’s interpretationof the paper-coating
regulations. The Board moved to dismissthe Attorney General’spetition on the basisthat the
Board’sorderremandingthematterwasnot final andappealable.Thecourt foundthat sincethe
ultimateissueof whethertheAgency.hadproperlydeniedtheapplicationwasnot decidedby the
Board, a full adjudication on that issue would be required before the Board’s order was
appealable.Thecasewasdismissed.

e. The Board’s imposition of sanctionson the Modine Manufacturing
Company (Modine) was affirmed by the Second District Appellate Court in Modine
ManufacturingCompanyv. Pollution Control Board, 192 Iil.App.3d 511, 139 1ll.Dec. 589,
548 N.E.2d 1145 (Ill.App. 2 Dist. 1989). The Agency had deniedan operatingpermit to
Modine on thebasisthat Modinehad not demonstratedcompliancewith a regulation. Modine
petitionedfor review stating that it wasnot subjectto that regulation. After theBoard accepted
the matter for hearing,Modine misseddiscoverydeadlines,disregardedagreementsbetween
counselfor the parties,ignoreda hearingofficer order, and failed to meet the Board-imposed
deadlinefor filing thepost-hearingbrief. Modine’sattemptto file its post-hearingbriefwasover
25 weekslate. The Board deniedModine’s motion for leaveto file brief instanter,grantedthe
Agency’smotion for sanctionsand dismissedthecasewith prejudice. The Board also denied
Modine’s motion for reconsideration.

On appeal, thecourt found that “the repeatednatureof Modine’s conductmaybe taken
into account”in determiningthesanction. In responseto Modine’sargumentthatdismissalwas
inappropriatebecausetheAgencyneverclaimedit had beenprejudiced,thecourtstatedthat since
the Boardhad requestedthe briefs, it wasthe Board that wasprejudiced. Thecourtalso found



Annual ReportFiscal /990 L9

that thesanctionwasnotpunishmentbut insteada “strong incentive for all litigants to fully and
accuratelycomply with procedural rules.” Finally, the court found that the Board did not
arbitrarily disregardits prior customor practicebecausethe Board had neverpreviouslydealt
with the magnitudeof delaysfound in this case.

f. The last two permit casessummarizedhereinvolved permitsissued under
the National PollutantDischargeElimination System (NPDES). The Agency is authorizedto
denyor issueNPDESpermitswith conditionsor limitations pursuantto Section39(b)of theAct.
The Agency had delivereda draft permit with conditionsto the City of EastMoline (City).
City challengeda limitation in thedraft permit by submittingwritten commentsto theAgency.
The Agency issuedthe permit as drafted. The City filed an NPDES permit appeal with the
Boardchallengingthelimitation. At thehearingbeforethe Board, theCity attemptedto present
evidenceconcerningthecostof complianceanda studyconcerningtheenvironmentalimpactof
thecurrentdischargelevel. Becausethat evidencehad not beensubmittedto theAgency during
theapplicationprocess,thehearingofficer did not allow theevidenceinto therecordbecauseit
was beyond the scope of review. The Board upheld the hearing officer’s decision and
subsequentlyaffirmed the Agency’s decision. The City appealedthe Board’s decision and
presentedtwo issuesfor the court’s review. First, whetherthe validity of a regulationcan be
challengedas applied in the contextof a permit application and appeal,and second,whether
evidencenot previouslypresentedto theAgency canbesubmittedat ahearingbeforetheBoard.

In City of EastMoline v. Illinois Pollution ControlBoard, 544 N.E.2d82, 135 Ill.Dec.
725 (Ill.App. 3 Dist. 1989), the courtaffirmed the Board’sdecision. The court found that a
regulationmaybechallengedin thepermitprocesson thegroundsof improperpromulgationbut
not on thegroundsof invalidity asapplied to theapplicantbecauseof arbitraryor unreasonable
hardship. Thecourtstatedthat theproperregulatoryrelief mechanismfor a claim of arbitrary
or unreasonablehardshipwould bea variancepetition.

The court upheld the Board’s decision to exclude the evidenceoffered at the Board
hearingbut for different reasonsthan those relied upon by the Board. The court examined
section105. 102(b)(8)of theBoard’sproceduralregulations,sections40(a)(1)and 32 of the Act
and DeanFoodsv. Pollution Control Board, 143 Ill.App.3d 322, 492 N.E.2d1344, 97 IIl.Dec.
471 (Ill. App. 2 Dist. 1986) which held that the plain languageof the “de novo regulation”
requiredintroductionof theprofferedevidence. Thecourtstatedthat “[w]e haveno quarrelwith
therationaleof DeanFoods,however,we do not believethat Dean Foodscreatesan opendoor
for apetitionerto presentany evidenceit so desires.” Thecourtfound that theonly relevantand
statutorily mandatedissueto be addressedat a permit hearingis whethera permit applicantcan
prove that the facility will not causea violation of the Act or of the regulations;an exception
existing in thosecaseswhich challengethe generalvalidity of a Board regulation. The court
found that theevidencetenderedby the City did not pertain to the issueof violation of the Act
or Board regulationsand therebyupheldthe Board’sdecision.

g. In the second case concerning an NPDES permit, Citizens Utilities
Companyof Illinois (Citizens)had also receiveda draft permit, submittedwritten comments
objecting to one of theconditions and had also requestedpublic hearingson the draft permit.
The Agencydeniedthoserequests. After the permit was issuedCitizensfiled for review with
theBoard andcontestedthepermit conditionin a hearingbeforetheBoard. The Boardaffirmed
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theAgency’sdecision. Citizens then filed a motion for rehearingand requestedthat part of the
recordin a rulemakingcasependingbeforetheBoard beconsideredasevidencein the permit
rehearing.TheBoard deniedCitizen’s motion becausetheinformation hadbeensubmittedafter
the Agency’spermit decisionand wasthereforebeyondtheBoard’sscopeof review. Citizens
appealed,contendingthat the Board erredin finding that its review was limited to the record
beforethe Agencyduring thepermit application.

In CitizensUtilities Companyof Illinois v. Pollution Control Board, 193 lll.App.3d 93,
140 Ill.Dec. 269, 549 N.E.2d 920 (Ill.App. 3 Dist. 1990), the court reviewed the Board’s
proceduralrulesandexaminedDeanFoodsasit previouslyhaddonein EastMoline. Notingthat
Citizenshad twice beendenieda hearingbeforethe Agency in this case,the court found the
rationale in Dean Foods, which held that the plain languageof the regulations required
introductionof the proffered evidence,to be dispositive. After consideringSections40(a)(1),
32 and 33(a) of theAct, thecourtstated,“[t]he Act contemplatesthat theBoardwill takemore
thana “live” review of therecord beforethe Agency.”

2. Site Location Suitability Appeals

The Act provides, in Sections39(c) and 39.2, for local governmentparticipationin the
siting of newregionalpollution controlfacilities. Section39(c) requiresan applicantrequesting
a permit for the developmentor constructionof a new regional pollution control facility to
provideproof that the local governmenthasapprovedthe location of the proposedfacility.
Section39.2 providesfor propernoticeand filing, public hearings,jurisdiction and time limits
and, along with otherinformation, specificcriteriathat the local governmentsmust useto reach
their decision. Thedecisionof the local governmentmaybe contestedbefore theBoard under
Section40. 1 of theAct. TheBoardreviews thedecisionto determineif the local government’s
proceduressatisfytheprinciplesof fundamentalfairnessandwhetherthedecisionwasagainstthe
manifestweightof theevidence. The Board’sfinal decisionis thenreviewableby theappellate
court. Theappellatecourt’s reviewprovidesa second-layermanifestweightstandardof review
by determiningwhetheror not the Board’sdecision wasagainstthe manifestweight of the
evidence.

a. The Winnebago County Board (WCB) denied site location suitability
approvalto the City of Rockford (City) for a new landfill. Upon appeal, theBoard foundthat
ex partecommunicationswith some of the WCB membersmight have prejudicedthe WCB
decision. Therefore, in the interestof fundamentalfairness, the Board vacatedthe WCB’s
decision, remandedfor further hearings, and required that the substanceof the ex parte
communicationsbe madepart of the record at the additional hearings. After the additional
hearings,theWCB againdeniedthe site location suitability approvalon the basisthat the City
had failed to meet the burdenof proof for five of the criteria in Section 39.2(a). The City
appealedto theBoardand theBoardaffirmed the CountyBoard decision. TheCity then sought
review by theappellatecourt, contendingthat theBoard’s final decisionwasnot timely under
Section40.1(a), that the final decisionof theWCB wasnot timely madeunderSection 39.2(e),
that theBoard’sdecisionthat thehearingwasfundamentallyfair wasagainstthemanifestweight
of the evidenceand that the cx partecommunicationsrenderedthe proceedingsfundamentally
unfair.
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In City of Rockford v. County of Winnebago, 134 Ill.Dec. 244, 542 N.E.2d 423
(i1l.App. 2 Dist. 1989),the courtstatedthat the “vacateand remand” orderof theBoard wasa
properand final order pursuantto l03.,244(b)(6)of the Board’sproceduralrules. Therefore,
the court found that that orderwas a final order within the 120 day final decisiondeadlineas
requiredby 40.1(a). Thecourt also found that whenthe City continuedto participatein WCB
proceedingsheld beyond the 180 day deadlineof Section 39.2(e), without objecting to the
proceedingson that grounds,the City waived compliancewith theSection 39.2(e).

Thecourt foundthat theBoard’sdecisionthattheWCB proceedingswere fundamentally
fair wasnot againstthemanifestweightof theevidence. In supportof its finding thecourtstated
that, asno statutoryrequirementthat the County Board membersreview therecord exists, the
issueof fundamentalfairnessbasedon review of the record is not relevant. The court also
agreedthat placing the cx partecommunicationson the recordand holding additionalhearings
negatedanyunfairnesscausedby the ex partecommunications.

b. In thesecondcasedecidedin fiscal year1990, theMaconCountyLandfill,
Corporation(MCL) filed an amendedapplicationfor sitelocationsuitability approvalto expand
an existing landfill and to acceptnonhazardousspecialwaste. RogerTate,LynetteTate,Barbara
Kelley, and JosephKelley (the opponents)opposedthe granting of site location suitability
approvalbefore the Macon County Board (County Board). The County Board grantedsite
location suitability approval. On appeal,the Board affirmed the County Board decision. The
opponentsappealedto the appellatecourt contending that 1) the failure to file copies of
documentspreviously filed with the Agency with a site location suitability application is a
jurisdictional defect 2) failure to include a precisedescription of the proposedsite is a
jurisdictionaldefectand3) theBoard’sdecisionwasagainstthemanifestweightof theevidence.

In Tatev. Illinois Pollution Control Board, 188 Ill.App.3d 994, 136 Ill.Dec. 401, 544
N.E.2d 1176 (Ill.App. 4 Dist. 1989), thecourt found that, at the timeof the filing in this case,
thestatutedid notrequiredocumentsfiled with the Agencyfor apurposeotherthansite location
approvalto be filed with theapplicationto thecountyboard. After the applicationwas filed in
~ the statutehad beenamendedto requiresuchdocumentsbe includedwith theapplication.
Thecourt found that no prejudiceresultedto theopponentsin thiscaseand statedthat for future
cases“the failure to honora requestto producedocumentscould jeopardizethe fundamental
fairnessof theproceedings.”

Thecourtalso statedthat the statutedoesnot requirea notice to be technicallydetailed
to notify interestedpersonsof proposednewactivity. Thecourt foundthat thenoticein this case
wasadequateeventhoughit did not accuratelydescribetheflood plain location,heightexpansion
or special wasteactivity proposedby MCL. Thecourtalso found that theBoard’sdecisionon
thecriterialisted in Section 39.2was not againstthe manifestweightof theevidence.

c. In A.R.F. Landfill, Inc. v. Pollution Control BoardandLakeCounty,(No.
2-89-0631,unpublished),theSecondDistrict AppellateCourt affirmed thedecisionof theBoard.
TheBoard had affirmed the orderof the Lake County Board (LCB) denyingA.R.F. Landfill’s
(ARF) application for site location suitability approvalof a proposedvertical expansion. ARE
appealedto the appellatecourt contending that the Board did not critically review the LCB
decisionand that the Board’sdecisionon the statutorycriteria wasagainstthe manifestweight
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of the evidence.The court foundthat eventhoughtheBoardused“boiler plate” languagein its
opinion, “absentspecific allegationsof bias or prejudice in this case” therewas insufficient
support for ARE’s contention. The courtalso found that the decisionof the Board as to the
contestedcriteriaof Section39.2(a) was not againstthemanifestweightof the evidence.

d. TheWabashCountyBoardofCommissioners(WCBC) grantedsitelocation
suitability approvalto K/C ReclamationInc. (K/C) for a new sanitarylandfill and recycling
facility. The Wabash & Lawrence CountiesTaxpayersand Water Drinkers Association
(Association)appealedto the Board, which affirmed the WCBC’s decision. The Association
appealedto theappellatecourtassertingthat theWCBCdecisionwasagainstthemanifestweight
of the evidence for three criteria and that there were violations of the statutory notice
requirements.

In Wabash& LawrenceCo. Taxpayersv. Pollution Control Board,555 N.E.2d 1081
(IlLApp. 5 Dist. 1990),the court statedthat the notice requirementsof Section39.2(b)do not
extendto anyonenot appearingon theauthentictaxrecordsof thecounty. Thecourt foundthat
noticewasproperin thiscase. Thecourtalsofound that, asto thecontestedcriteria(i), (ii), and
(v), the evidencesupportedthe Board’s decisionand, therefore,the Board’sdecisionwasnot
againstthe manifestweightof theevidence.

e. TheFairviewAreaCitizensTaskforce(FACT) appealedthedecisionofthe
Board affirming the Village of Fairview Village Board (Village Board) grant of site location
suitability approvalfor a new regional pollution control facility. FACT contendedthat the
Village Board’sprocedureswerefundamentallyunfairand thattheBoard’sdecisionwascontrary
to themanifestweightof theevidence. Thecourt in Fairview AreaCitizensTaskforcev. Illinois
Pollution ControlBoard,555 N.E.2d1178(1ll.App. 3 Dist. 1990),statedthatFACT hadwaived
theargumentsof prejudiceandbiasby not raisingthem at thebeginningof thehearings. Even
so, thecourt wenton theconsiderthoseargumentson the merits. Thecourt statedthat aslong
asthecriteriain Section39.2(a)of theAct weresatisfied,considerationof economicbenefitand
other factorsdid not causefundamentalunfairnessor show bias or prejudice. The court also
statedthat, without a showingofprejudicecausedby allegedex partecontacts,no fundamental
unfairnessexistedand the Board decisionwould not be reversed. On reviewof the contested
criteria, the court statedthat the Board’sdecisionwasnot againstthe manifestweight of the
evidence.

3. Variances

Pursuantto Sections35-38, theAct providesregulatoryrelief in the form of variances.
A variancecanbeshort term (90days)or long term (up to five years). Variancescontemplate
compliancewith the applicableregulationsat theend of thevarianceperiod. A petitionermust
showthat denial of thevariancewould imposean “arbitrary or unreasonablehardship”and that
therequestedvarianceis consistentwith federal law beforea variancewill be granted.

a. TheBoarddeniedtheEkcoGlacoCompanyavariancefrom VOM emission
limitation regulationsof 35 Ill. Adm. Code215.204 and 35 Ill. Adm. Code215.205. The
Board found that immediatecompliancewould not be an arbitrary and unreasonablehardship
becauseany hardshipwas self-imposeddue to Ekco Glaco’s prior businessdecisionsin this
matter. In addition, any hardshipfor EkcoGlacewasoutweighedby the environmentalimpact
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of severalyears of noncompliance. The Board also found that due to delaysand a lack of
alternativeproposals,and a failure to providea schedulefor compliance,Ekco Glaco did not
have a firm complianceplan or show commitmentto achieving compliance. Ekco Glaco
appealedtheBoard’sdecision. In Ekco Glaco Corporationv. Illinois EnvironmentalProtection
Agencyand Illinois Pollution Control Board,l86Ill.App.3d 141, 134 Ill.Dec. 147, 542 N.E.2d
147 (III. App. I Dist. 1989),thecourtdid not find theBoard’sconclusionsto becontraryto the
weight of theevidenceand affirmed.

4. Enforcement

TheAct providesfor standardenforcementactionsin Section30 andfor themorelimited
administrativecitation in Section31.1. The standardenforcementactionis initiated by thefiling
of a formal complaint with the Board. A public hearing is held where the burden is on the
complainantto prove that “respondenthascausedor threatenedto causeair or waterpollution
or that therespondenthasviolatedor threatensto violateany provision of [the] Act or any rule
or regulationsof theBoardor permit or term orcondition thereof”. The Boardis authorizedby
Sections33 and 42 to direct a party to ceaseand desistfrom violations, to revokea permit, to
imposecivil penalties,and to requirepostingof bondsor othersecurityto assurecorrectionof
violations.

An administrativecitation actioncanbebroughtonly by theAgencyor a delegatedlocal
governmentandenforcementis only for a limited numberof violationsfoundat sanitarylandfills
(21(p))or at opendumps(21(q)). A non-discretionarypenaltyof $500perviolation is imposed
in administrativecitation cases. In addition, hearingcostsmay beassessedif theadministrative
citation is appealedand the appealis lost.

a. This casewasthesubjectof two separateappealsfrom a Boardfinal order
in an enforcementcaseinvolving sections900.102 and901.104of the Board’snoisepollution
regulations. In HinsdaleGolf Club v. Kochanski,555 N.E.2d31 (Ill.App. 2 Dist. 1990), the
court consideredonly theappealof theHinsdaleGolf Club (Golf Club) sincethe resolutionof
that appealwasdispositivefor both. The Board found that the skeetshootingactivities of the
Golf Club were subject to the Board’s noise regulationsbut were not in violation of the
regulations. TheGolf Club appealedarguingthat theBoard misinterpretedsections25 and 3.25
of the Act by finding that skeetshootingactivities were not within the categoryof “organized
amateursporting activity” which wereexemptfrom thenoiseregulations.

Thecourtheld that contraryto theBoard’sfinding, thestatutoryhistory of thesesections
indicatedan enlargementof the activities exempt from the Board’s noise regulations, not a
restriction. Thecourtalso statedthat “the specificexamplesof theexcludedactivitiesprovided
in . . . section3.25prevail over themoregeneraldefinition providedin thefirst sentence.”The
court foundthattheBoardhad no authorityto hearthematter,reversedtheBoard’sdecision,and
dismissedthecomplaint.

b. In the nextcase,a citizen’s complaint concerningback up and overflow
of theCity of Freeport’ssanitarysewersonto residentialpropertywasfiled with the Board. The
Board foundviolations of section306.102(a),306.303and 306.304of the Board regulationsin
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an Interim Opinion andOrder. The Board orderedtheCity to submita complianceplan. After
theCity filed its complianceplan, a final order wasenteredsetting acompliancedeadlinedate
and imposing a penalty for theviolations found in the Interim Order. The City appealedthe
imposition of thecivil penalty.

In City ofFreeportv. Pollution ControlBoard, 135 lll.Dec. 644, 544 N.E.2d 1 (Ill.App.
2 Dist. 1989), thecourt found that sections33 (b) and 42(a) clearlyprovidethe Board with the
authority to imposepenaltiesand fines. The City also arguedthat the Board could not impose
a penaltywhentheviolationsweredeclaredin an Interim Order. The court, finding no support
for this position from the City or in its own research,concludedotherwise. The City lastly
claimedthat the Boardhad abusedits discretionby imposingthepenalty. Thecourt statedthat
theBoardhadconsideredthefactorsfound in section33(c) of theAct, asrequiredby thestatute,
andwaswithin its authorityin imposingthepenalty. Thecourt affirmed theBoard’sdecision.

c. In Modine Manufacturing Company v. Pollution Control Board, 193
Ill.App.3d 643, 140Ill.Dec. 507, 549 N.E.2d1379(Ill.App. 2 Dist. 1990),theBoard’sdecision
on remandfrom the court wasagainappealedby Modine ManufacturingCompany(Modine).
Originally, the Agency had filed a complaintagainstModine alleging operationof a facility
without a permit and violation of particulateemissionlimitations. The Board found that both
violationsoccurredand imposeda $10,000penalty. On appealthecourt determinedthat where
the Agency agreed to accept a complianceplan and refrain from enforcementaction for
particulateair emissionviolation, apenaltycouldnotbe imposedfor theparticulateair emission
violation. (Modine Maufacturing Co. v. Pollution Control Board, 176 Ill.App.3d 1172, 139
Ill.Dec. 847, 549 N.E.2d 359 (unpublished,Rule 23 order).) The court thenremandedto the
Board for determinationof theappropriatepenaltyon theremainingviolation. On remand,the
Boardimposeda $10,000fine for thepermit violation. Modineagainappealedcontendingthat
the Board’spenaltywas not necessaryto aid in enforcementof the Act and was imposedfor
punitive reasons.

After considerationof thesection33(b) factorsand thefactsbeforetheBoard, the court
statedthat the Agency had knowledgeof Modine’s situationand violations, that the Modine
facility hadsignificantsocialand economicvalueand thatModine had actedin goodfaith while
working with theAgency. TheCourt foundthat in light of thesefactors, theBoard’s imposition
of the$10,000penaltywasnot supportedby therecord,sinceit was“not commensuratewith the
severityof theviolation and would not aid in the enforcementof the Act.” Thecourt did not
remandthe caseagainbut choseto exerciseits power to determinean appropriatepenaltyof
$1,000.

d. In a suit brought by the Agency before the Board, the Board found
violationsof theAct and regulationsand imposeda fine for the illegal dischargeof swinewaste
into a streamand for the resultingfish kill. Theownerof theswinefarm appealed,arguingthat
he did not “causeor allow” theunlawful dischargeand that theamountof the fine imposedwas
an abuseof the Board’sdiscretion.

In Russell Perkinson v. Illinois pollution Contro Board and Illinois Environmental
ProtectionAgency, 135 Ill.Dec. 333, 543 N.E.2d901 (lll.App. 3 Dist. 1989), the courtstated
that in Illinois , “the ownerof thesourceof thepollution causesor allows thepollution . . and
is responsiblefor that pollution unlessthe factsestablishthe ownereither lackedthe capability
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to control thesource. . or had undertakenextensiveprecautionto preventvandalismor other
interveningcauses.” After consideringthe facts of thecase,the court found sufficient support
for the Board’s finding of violation. Thecourt also found thefine imposedby the Board to be
within the Board’sstatutoryauthority and affirmed the Board’sdecision.

e. In a final order issuedon September17, 1987, the Board dismissedan
administrativecitation filed by the Agency for being improperly issued. The Board reasoned
that sincethe allegedviolation was of Section21(p) of the Act, requiringa permittedsanitary
landfill be in violation and that the cited operationof the respondentwas not permitted,the
operationwas not within the authority of section21(p). The Agency contestedthe Board’s
determinationandinterpretationof theAct in Illinois EnvironmentalProtectionAgencyv. Illinois
Pollution Control Board and JamesPresnall,134 Ill.Dec. 634, 542 N.E.2d 1141 (Ill.App. 5
Dist. 1989).

ThecourtupheldtheBoard’sdecisionand interpretationofthe statute. Thecourt found
that the languageof the statuteclearly createda distinctionbetweenpermittedandunpermitted
landfills. The court stated “[ut would be an act of judicial law making to concludethat the
legislaturedid not meanwhat it said but intendedsomethingfar beyondtheobvious and literal
reachof thestatutorywords.” Thecourt further notedthatsubsequentto thefiling of theappeal,
the legislaturehad amendedthe Act to expand the applicability of the administrativecitation
processto unpermittedlandfills.

5. Appealsfrom RegulatoryDecisions

When theBoardpromulgatesaregulation,judicial reviewof that Boardaction is authorized
underSections29 and 41 of the Act. Section29 entitlesany personwho is adverselyaffected
or threatenedby a regulationto petition for review. The review is held in the appellatecourt
pursuantto Section41. Section29 statesthat thepurposeof thejudicial review is for thecourt
to determinethevalidity or applicability of the regulation.

a. In City of Mendota v. Illinois Pollution Control Board and Illinois
EnvironmentalProtection Agency, 192 lI1.App.3d 704, 139 Ill.Dec. 703, 549 N.E.2d 26
(Ill.App. 3 Dist. 1990), the City of Mendota(the City) filed a petition for site-specificrelief
from regulationswhich prohibit overflowsfrom sanitarysewers(35 Ill. Adm. Code306.304).
The Board deniedthe petitionon the groundsthat the City had not establishedthat compliance
was technologicallyinfeasibleand economicallyunreasonableand becausegrantingrelief would
discouragefuture efforts to improve the environment. The City appealed,arguing that the
Board’sdecisionwasarbitrary and capriciouson both grounds.

The court affirmed the Board’sdecision,agreeingthat sufficient alternativeswere not
presentedby theCity to prove technologicalinfeasibility andeconomicunreasonableness.The
courtalsoagreedwith theBoard’sdecisionthatgrantingrelief would not supportthepurposeof
theAct to improvethe watersof theState.

b. In StepanCompanyv. Pollution Control Board, 140 Ill.Dec. 797, 550
N.E.2d682 (Ill.App. 3 Dist. 1990),theStepanCompany(Stepan)soughtadministrativereview
of a Board amendmentto the regulationsgoverning air oxidation processesin the synthetic
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organicchemical industry (35 Ill. Adm. Code Parts211 and 215). Stepancontendedthat the
Board decision was arbitrary, unreasonableand capricious becauseit failed to consider the
technologicalfeasibility oreconomicreasonablenessof theamendment.Stepanalsocontended
that the compliancedate, the Board’s failure to require an economic impact study and the
inclusion of Will County under the amendmentrenderedthe Board’s decision arbitrary,
unreasonableand capricious.

Thecourt, stating that it needonly find that therecord“reflect that [the statutory]factors
were taken into account,” found that the Board did considerthe technologicalfeasibility and
economicreasonablenessof the amendmentand that the Board’sdecision wasnot arbitrary,
unreasonableand capriciousfor those reasons. In responseto Stepan’sothercontentions,the
court found that theamendmentcontainedprovisionspreventingit from beingunreasonablewith
respectto the compliancedeadline. Thecourt statedthat sinceboth theDepartmentof Energy
andNaturalResourcesand theEconomicandTechnicalAdvisory Committeerecommendedthat
no economic impact study wasnecessaryand that the statutedid not requireone in every
instance,that the Board decisionto proceedwithout one was not arbitrary, unreasonable,or
capricious. Finally, the court found that it waswithin the Board’s authority to include Will
Countywithin thejurisdiction of the amendment.
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IV. FIGURES AND APPENDICES

Boardactivities for fiscal year 1990andfor theprevioustwentyyearshasbeencollected
in chartsfor convenientreferencingandcomparison.Thesechartsare includedin the “Figures
and Appendices” to the Annual Report. Appendix A provides a breakdown of Board
expendituresfrom fiscal year 1981 to fiscal year 1990. Appendix B displaysthe numberof
rulemakingsfiled in eachof thepasttwenty yearsbrokendownby media. AppendixC lists the
numberof contestedcasesfiled in eachof thepast twenty yearsbroken downby typeof case.
Figure1 comparesthenumberof contestedcasesfiled peryearsincefiscal year 1985. Appendix
D displaysthenumberof enforcementcasesfiled in eachof thepast twenty years,eitherby a
citizenor theAttorney General,andbrokendownby media. AppendixE providesthenumber
and types of opinions and ordersproducedby the Board in the past twenty years. Figure 2
comparesthe numberof opinionsand ordersproducedper yearsincefiscalyear 1985.

Theremainingappendicescontaininformationregardingonly fiscalyear1990. Appendix
F lists the final actions takenby the Board during fiscal year 1990 broken down by Board
Meeting. Appendix G lists theproposalsfor rulemakingssubmittedto the Board during fiscal
year 1990. Appendix H lists those rulemakingswhich the Board took final action on in fiscal
year 1990. Both appendicesG and H providethedocketnumberandtitle oftherulemaking,the
relevantdates,andthepertinentIllinois RegisterCitation. AppendixI containsabreakdownby
mediaof all casesfiled in fiscal year 1990. And, finally, AppendixJ is a summaryof the cases
involving theBoard decidedby the courtsthis year.

Also availablefrom the Boardis a list of all final actionstakenduring fiscal year 1990.
Thelist is divided into Boardmeetingdatesandcontainsa short informativeparagraphfor each
final action. Interestedpersonsshould write the Board to requestthis list.



28 Illinois Pollution Control Board



FIGURE 1
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FIGURE 2
Illinois Pollution Control Board

Numberof Qpjnjonsand Ordersin FiscalYears 1985 through 1990

800-

600-

400-

200

1985 1986 1988 1989 1990

1400 -

1200 -

1000

0
1987

Fiscal Years

— OpinIons & Orders



APPENDIX A
Illinois Pollution Control Board

__Expendituresj~yFiscal Year (000 omitted) *

FY811 FY82 FY83 FY842 FY853 FY86 FY87 FY88 FY89 FY90

APPROpRIATED:4 698.9 666,2 691.1 815.0 1,098.5 1,221.6 1,267.5 1,210.8 1,559.4 1,713.2

~Ni~j~JjRE: 659.6 663.0 676.5 787.9 976.7 1,212.3 1,256.9 1,194.5 1,417.5 1,641.1

Petsonal Services 317.2 308.4 331.9 387.6 467.1 663.0 684.9 666.3 731.0 763.8

Retirement 23.8 13.8 15.3 22.2 27.3 37~3 38.8 32.3 32.2 34.2

Social Security 20.3 20.4 22.2 26.7 33.2 47.3 48.7 47.6 50.2 57.5

ContractualServices 119.4 147,6 161.1 205.0 208.3 101.1 119.5 110.8 108.3 147.0

Travel 19.9 16.2 17.4 19.8 30.1 29.3 29.8 27.3 33.1 33.3

Commodities 4.0 4.0 5.0 8.2 6.9 7,5 8.2 9.3 10.0 10.0

Printing 40.4 41.8 43.8 32.4 45.8 45.0 49.9 62.6 47.4 82.3

Equipment 0.7 0.1 1.0 2.3 10.8 8.3 4.0 3.5 3.0 5.0

Telecommunications 11.8 12.9 13.6 17.7 21.8 33.8 33.0 33.8 36.4 42.4

HearingOfficers 43.7 44.1 23.5 27,7 26.9 38.2 39.5 28.6 36.4 44.1

Court Reporting 58.4 53.7 41.6 38.3 33.7 87.9 91.0 75.8 72.4 72.3

Expert TestimonySpecial 25.8 41.7 37.0 9.6 9.6 10.5

Studies

Elec(.ronjeData 30.0 71.9 72.6 57.0 58.4 81.6

Processing

EnvironmentalTrust 30.0 70.2 68.1

FundGrant

U.S. Environmental 118.9 151.8

Protectionfund

UsedTire Management 37.2

Fund

* Board Membersalariesandpensioneont~~ibutionsappearin the State Officers budget and are not reflected above.
1. FY71 through 80 figuresare availablein previousAnnual Reports.
2. Numbecof Board Membersincreasedfrom 5 to 7 with correspondingincreasein staff.
3. The Scientific andTechnical Sectionwasadded.
4. IncludesPermit InspectionFund, Pollution Control Board Fund, GeneralFund andTrust fund.
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Illinois PollutionControl Board

Ruleniakin~sFiled by Fiscal Year

FY71-
Type of Filing FY83 FY84 FY85 FY86 FY87 FY88 FY89 FY90 Total

Water1 86 9 5 6 3 10 4 6 129

Air 109 20 27 24 39 11 8 4 242

Land2 16 10 5 9 5 10 4 12 71

Public WaterSupply 4 1 1 0 1 2 1 0 10

Noise 16 9 1 0 0 0 0 0 26

Other(Procedural 45 4 1 0 1 1 0 0 52

Rules etc.)

TOTAL 251 53 40 39 49 34 17 22 530

a

1. ForFiscalYear 1990 “Water” includespretreatmentand NPDESrulemakings.

2. For FiscalYear 1990 “Land’ includesundergroundstoragetank, undergroundinjection control, specialwastehauling andRCRA
rulemakings.



APPENDIX C
Illinois Pollution Control Board

Cnntpqt~rl (‘~c~cFilM by Fisr~l Yp,zir

Type of Filing
FY71-
FY83 FY84 FY85 FY86 FY87 FY88 FY89 FY90 Total

Variances
Water 1276 52 41 51 38 41 29 16 1544
Air 1051 38 27 15 11 42 23 15 1222

Land 91 2 0 1 8 13 37 46 198

Public Water Supply 157 4 8 17 27 15 14 15 257
Noise 23 0 0 0 0 1 2 0 26

Special Waste
Hauling

16 0 0 0 2 3 0 0 21

TOTAL 2614 96 76 84 86 115 105 92 3268

Enforcement
Water 452 16 7 8 0 3 7 5 498

Air 454 6 5 16 3 4 11 62 561

Land 370 2 9 7 2 6 2 1 399
Public Water Supply 105 1 1 1 0 0 1 1 110
Noise 58 1 0 0 0 3 6 9 77

SpecialWaste
Hauling

4 0 0 0 0 0 0 2 6

TOTAL 1443 26 22 32 5 16 27 80 1651

Permit Denials 276 39 55 87 97 71 54 49 728

Landfill Sitint~ 9 6 16 7 13 10 8 5 74
Reviews

Administrative 0 0 0 0 83 136 197 210 626
Citations

Other 111 78 3 22 4 4 3 9 234

GRAND TOTAL 4453 245 172 232 288 352 394 445 6581

a

.~:3

a

a



APPENDIX D
Illinois Pollution Control Board

Citizen Enforcement CasesFiled by Fiscal Year*

FY71-

Filed By: FY83 FY84 FY85 FY86 FY87 FY88 FY89 FY90 Total

Citizens
Water 82 2 1 0 1 1 3 0 90

Air 60 3 7 1 2 1 2 1 77

Land 26 0 0 4 2 2 1 0 35

Public Water Supply 6 0 1 0 1 3 1 0 12

Noise 19 1 4 0 0 0 5 9 38

Special Waste 1 0 0 1 0 0 0 0 2
Hauling
__________________________ a
TOTAL 194 6 13 6 6 7 12 10 254

Attorney General

(People of the State of Illinois)

Water 25 1 1 0 1 0 4 2 34

Air 48 1 0 0 0 1 9 50 109

Land 16 2 1 0 0 0 1 1 21

Public WaterSupply 3 0 2 0 0 0 0 0 5

Noise 3 0 0 0 0 0 1 0 4

SpecialWaste 0 0 0 0 0 0 0 1 1
1-Jaul ing

TOTAL 95 4 4 0 1 1 15 54 174

GRAND TO~I’AL 289 10 17 6 7 8 27 64~ 364

* List doesnot includecasesbrought by

1. The Illinois EnvironmentalProtection
Attorney General
Agency flIed 16

on behalfof the Illinois
casesin FY90, as reflec

Environmental
ted in Appendix

Projection
C.

Agency.



APPENDIX E
Illinois Pollution C9ntrol Board

Numberof Opinions and Orders ot the Board by Fiscal Year*

Type of Filing
FY71-
FY83 FY84 FY85 FY86 FY87 FY88 FY89 FY90 Total

Cases

Opinion& Orders 3,403 147 74 127 110 105 106 95 4,167

Orders 4,644 340 327 403 454 568 609 746 8,091

Dissenting 161 15 19 33 10 24 16 42 320

Concurring 100 22 17 33 15 11 9 18 225

Supplemental
Statements

53 2 4 2 4 0 3 3 71

TOTAL 8,361 526 441 598 593 708 743 904 12,874

Re2ulations

Opinion & Orders 227 34 30 52 55 70 54 79 601

Orders 492 82 61 63 90 61 72 78 999

Dissenting 24 3 3 12 5 3 1 6 57

Concurring 10 0 1 4 7 4 2 6 34

Supplemental
Statements

8 0 1 0 1 0 0 0 10

TOTAL 761 119 96 131 158 138 129 169 1,701

GRAND TOTAL 9,122 645 537 729 751 846 872 1,073 14,575

*Includes Final Decisions.

a



APPENDIX F
ILLINOIS POLLUTION CONTROL BOARD

Final Actions at Board Meetings during Fiscal Year 1990

Date AC AS Enf. L-S-R P-A P(1) S02-A T-C Var. R-P Other+ TOTAL

7-13-89 26 0 2 0 3 1 0 0 10 1 0 43
7-27-89 14 0 0 0 1 0 0 0 6 1 0 22
8~1~89* 0 0 0 0 0 0 0 0 0 0 0 0
8-10-89 18 0 2 0 3 0 0 0 5 1 0 29
8-31-89 7 0 0 0 11 0 0 0 7 0 0 25
9-13-89 16 0 0 1 2 0 0 0 11 2 0 32
9-28-89 14 0 2 0 6 0 0 0 6 1 0 29
10~2~89* 0 0 0 0 0 0 0 0 0 0 0 0
10~5~89* 0 0 0 0 1 0 0 0 0 0 0
10-18-89 17 0 0 1 3 1 1 0 6 3 2 34
10~27~89* 0 0 0 0 0 0 0 0 0 0 0 0
11-2-89 10 0 0 0 3 0 0 0 7 0 0 20
1l~8~89* 0 0 0 0 1 0 0 0 0 0 0 1
11-15-89 Il 1 1 1 1 0 0 0 5 2 1 23
12-6-89 12 0 1 1 3 0 0 1 0 1 0 19
12-20-89 16 0 0 0 5 0 0 0 6 0 0 27
1-11-90 22 0 0 2 6 0 0 0 4 0 0 34
1-25-90 19 0 1 0 1 0 0 0 3 2 2 28
2-8-90 14 0 2 0 4 0 0 0 2 0 1 23
2~15~90* 0 0 0 0 2 0 0 0 0 1 0 3
2-22-90 17 0 2 0 2 0 0 0 2 1 0 24
3~I.90* 0 0 0 0 0 0 0 0 0 1 0 1
3-8-90 8 0 3 1 4 0 0 0 2 2 0 20
3~16~90* 0 0 0 0 0 0 0 0 0 0 0 0
3-22-90 6 0 1 0 2 0 0 0 4 3 0 16
3~27~90* 0 0 0 0 0 0 0 0 0 0 0 0
4~9~90* 0 0 0 0 0 0 0 0 0 0 0 0
4-12-90 8 1 1 0 2 0 0 0 4 2 0 18
4-26-90 1 0 4 0 6 0 0 0 9 3 0 23
5~2~90* 0 0 0 0 0 0 0 0 1 0 0 1
5-10-90 2 0 2 0 3 0 0 0 2 3 0 12
5-24-90 6 0 2 0 0 0 0 0 5 4 0 17
6-7-90 5 0 4 0 1 0 0 0 0 1 I 12
6-21-90 7 0 6 0 1 0 0 0 4 1 1 20

TOTALS 276 2 36 7 77 2 1 1 111 36 8 557

+ Other Category includes combined sewer overflow, trade secrets, thermal demonstrations, and resolutions.
* Denotesa Special Board Meeting.

A-C
A-S
ENF
L-S-R

Administrative Citation
Adjusted Standard
Enlorcement
Landfill Siting Review

P-A
P(I)
R-P

Permit Appeal
Permit (IDOT)
Regulatory Proceeding

S0,-A
T-C
VAR
W-W-S

SO2 Alternative Standards
Tax Certifications
Variance
Water-Well Setback Exception



APPENDIX G
Illinois Pollution Control Board

Rulemakin~s Initiated in Fiscal Year 1990

Date
Number Title Initiated Status Illinois Register Citation

89-9 RCRA Update, USEPA Regulations July 25, 1989 Adopted on Volume 14, Issue 17 (April 27, 1990)
(January1, 1989 throughJune30, March 8, 1990 p. 6273,6278, 6225, 6232
1989)

R89-lO UST Financial Assurance Regulations July 25, 1989 Adopted on Volume 14, Issue 16 (April 20, 1990)
(October 27, 1988 through June 30, March 1, 1990 p. 5797
1989)

R89-1 1 UIC Update, USEPARegulations July 25, 1989 Adopted on May Volume 14, Issue 29 (July 20, 1990)
(January 1, 1989 through June 30, 24, 1990 pp. 11959; 11948
1989)

R89-l2 Pretreatment USEPA Regulations July 25, 1989 Adopted on Volume 14, Issue20 (May 18, 1990)
(January 1, 1989 through June 30, April 12, 1990 pp. 7620; 7608
1989)

R89-13 In the Matter of: Special Waste August 1, 1989 Adopted on Volume 14, Issue 35 (August 31,
Classification (Parts 808, 809 and 811) August9, 1990 1990)pp. 14043; 14076

R89-14 Groundwater Quality Standards (35 111. September 21, 1989 First Notice Volume 14, Issue 44 (November2,
Adm. Code620) September 27, 1990)pp. 17862; 17822

1990

R89-l5 IDENR Evaluationof Underground October4, 1989 None None
Injection

R89-16 RACT Deficiencies,Amendmentsto September29, 1989 Adopted on May Volume 14, Issue 23 (June 8, 1990)
35 Ill. Adm. Code Parts 201, 211, and 10, 1990 pp. 9141; 9173

215

R89-17 In the Matter of: Application of October 10, 1989 First Notice Volume 14, Issue 19 (May 11, 1990)
California Motor Vehicle Control April 12, 1990) p. 6977
Program to Illinois (Dockets A & B)

R89-18 In the Matter of: Calumet Industries, November 30, 1989 Dismissed May
Inc. Air Rule Revision, 35 Ill. Adm. 24, 1990
Code 215.620 and 215.621

R89-l9 UST State FundRegulatory Mandate January 25, 1990 Adopted on Volume 14, Issue 24 (June 15, 1990)
April 26, 1990 p. 9454



APPENDIX C (continued)

Number Title DateInitiated Status Illinois RegisterCitation

R89-20 PretreatmentRegulations(Correction) January11, 1990 ClosedFebruary
22, 1990

R90-l Toxic Air Contaminants List (35 Ill. January 2, 1990 First Notice Volume 14, Issue 23 (June 8, 1990)
Adm. Code Part 232) April 26, 1990 p. 8905

R90-2 RCRA Update, USEPA Regulations April 12, 1990 Adopted on July Volume 14, Issue 36 (September7,
(July 1, 1989 through December31, 3, 1990 1990) pp. 14492; 14401; 15411;
1989) 14447; 14533; 14470

R90-3 UST Update, USEPA Regulations March 8, 1990 Adopted on June Volume 14, Issue29 (July 20, 1990)
(July 1, 1989 throughDecember31, 7, 1990 p. 11964
1989)

R90-4 SDWAUpdate, USEPARegulations June 21, 1990 Dismissed June
(July 1, 1989 through December31, 21, 1990
1989)

R90-5 UIC Update, USEPA Regulations March 22, 1990 Dismisssed
(July 1, 1989 throughDecember31, March 22, 1990
1989)

R90-6 Pretreatment, USEPARegulations March 22, 1990 DismissedMarch
(July 1, 1989 through December 31, 22, 1990
1989)

R90-7 Amendmentsto Agriculture Related January29, 1990 First Notice Not available at time of printing.
Pollution: Title 35: Subtitle E, February 7,
Chapter1, Part 501 1991

R90-8 Amendmentsto 35 Ill. Adm. Code February8, 1990 First Notice Volume 14, Issue8 (February23,
105.102; Repeal of DeNovo Hearing February 8, 1990) p. 2784
br Appealsof NPDESPermits 1990

R90-9 Used and Waste Tire Regulations, Part April 6, 1990 First Notice Volume 14, Issue 21 (May 25, 1990)
848 April 26, 1990 p. 7763

R90-l0 RCRA Toxicity Characteristics May 24, 1990 .Adoptedon Volume 14, Issue40, (October5,
Leaching Procedures(TCLP) August 30, 1990 1990) pp. 16450; 16472; 16653;

16658; 16498; 16508



Title

Amendmentsto 35 Ill. Adm. Code604.203&
604.104of Subtitle F: Public WaterSupplies
(Tnhalomethanes)

Marathon Petroleum Company Site-Specific,
Part 303

ProposedAmendments PhosphorusEffluent
Standard, 35 Ill. Adm, Code304.123,
Phosphorus

In the Matter of: Procedural Rules

ProposedSite-Specific Rule Changefor Reilly
Tar & Chemical Corporation, Granite City
Facility: 35 Ill. Adm. Code307.1102

Proposed Amendment to Title 35, Subtitle C
(Toxics Control)

City of Havana Site-SpecificRule Change to
the Combined Sewer Overflow Regulations

Safe Drinking Water Act Rules

Limits to Volatility of Gasoline

RCRA Update, USEPA Regulations (August 1,
1988 through December 31, 1988) (Corrective
Order)

UIC Update, USEPA Regulations (July 1,
1988 throughDecember31, 1988)

Pretreatment USEPA Regulations (July 1, 1988
through December21, 1989)

Volume 12, Issue 39, pp. 14822; 14853;
14886; 14918; 14865; 14933

Volume 14, Issue 9 (March 2, 1990) p.
3100

Volume 14, Issue 8 (February23, 1990)
pp. 2879; 2899; 2888; 2892

Volume 14, Issue24 (June 15, 1990) p.
9449

Volume 14, Issue 40 (October5, 1990)
pp. 16435; 16642; 16640; 16512; 16517

Volume 14, Issue 10 (March 9, 1990) pp.
3555

Volume 13, Issue 47 (November 27, 1989)
pp. 18452; 18278; 18300; 18523; 18527;
18354; 18606; 18403

Volume 14, Issue 9 (March 2, 1990) pp.
3089; 3116; 3082; 3075; 3130; 3059

Volume 13, Issue 49 (December 8, 1989)
pp. 19288; 19243

APPENDIXH
Illinois Pollution Control Board

Final Dispositions on Rulemakings in Fiscal Year 1990

Final Disposition

Adoptedon December6, 1989

Illinois RegisterCitation

Volume 14, Issue2 (January12, 1990) pp.
689; 695

Volume 13, Issue 40 (October 6, 1989) p.
15649

Volume 14, Issue 18 (May 4, 1990) p.
6777

Number

R84-l2

R87-2

R87-6

R88-5

R88-9

R88-2 1

R88-25

R88-26

R88-30

R89-l

R89-2

R89-3

Adopted on September 13, 1989

Adoptedon April 12, 1990

Adopted on September 8, 1988

Adopted on October 18, 1989

Adopted on January 25, 1990

Adopted May 10, 1990

Adopted on August 9, 1990

Adopted on February 15, 1990

Adopted on October 18, 1989

Adopted on January 25, 1990

Adopted on September 28, 1989

a

a

Na



Volume 13, Issue45 (November13, 1989
p. 17457

Volume 14, Issue 17 (April 27, 1990) pp.
6273; 6278; 6225; 6232

Volume 14, Issue 17 (April 27, 1990) pp.
6273; 6278; 6225; 6232

Volume 14, Issue29 (July 20, 1990) pp.
11959; 11948;

Volume 14, Issue 20 (May 18, 1990) pp.
7620; 7608

Volume 14, Issue 35 (August 31, 1990)
pp. 14043; 14076

Volume 14, Issue 23 (June 8, 1990) pp.
9141; 9173

Volume 14, Issue24 (June 15, 1990) p.
9454

Volume 14, Issue 26 (September7, 1990)
pp. 14492; 14401; 14511; 14447; 14533;
14470

Volume 14, Issue29 (July 20, 1990) p.
11964

Volume 14, Issue40 (October5, 1990)
pp. 16450; 16472; 16653; 16658; 16498;
16508

Illinois RegisterCitation

Volume 13, Issue 38 (September 22, 1989)

p. 15010

Volume 13, Issue50 (December15, 1989)
p. 19444

Number Title
APPENDIX H (continued)

Final Disposition

R89-4 UST Financial AssuranceRegulations Adopted on July 27, 1989

R89-7 Continuous Monitoring Rules & Repealof
New SourcePerformance Standards &
HazardousAir PollutantsRegulations, Parts
23Q & 231 (Docket A)

Adopted on November 15, 1989

R89-8 Exemptions from the Definitions of VOM Adopted on October 18, 1989

R89-9 RCRA Update, USEPA Regulations (January
1, 1989 through June 30, 1989)

Adopted on March 8, 1990

R89-10 RCRA Update,USEPA Regulations (January
1,1989throughiune 30, 1989)

Adopted on March 8, 1990

R89-l 1 UIC Update, USEPA Regulations (January1,
1989 through June 30, 1989)

Adopted on May 24, 1990

R89-12 Pretreatment USEPA Regulations(January 1,
1989 through June 30, 1989)

Adopted on April 12, 1990

R89-l3 In the Matter of: Special Waste Classification
(Parts 808, 809 and811)

Adopted on August 9, 1990

R89-16 RACT Deficiencies, Amendmentsto 35 III.
Adm. Code Parts 201, 211,& 215

Adopted on May 10, 1990

R89-l9 UST State Fund Regulatory Mandate Adopted on April 26, 1990

R90-2 RCRA Update, USEPA Regulations (July 1,
1989 through December31, 1989)

Adopted on July 3, 1990

R90-3 UST Update, USEPA Regulations (July 1,
1989 through December31, 1989)

Adopted on June 7, 1990

R90-10 RCRA Toxicity Characteristics Leaching
Procedures(TCLP)

Adopted on August 30, 1990

a

aa



Activity Measures:

APPENDIX I
Illinois Pollution Control Board
CasesFiled in Fiscal Year 1990

FY90

92

22
0
0

466

0
210

0
0
0
0

0
2
5
0
0
0

62

5
0
9

2

15
45
10
6
0
15

0
0

0
0
0

TYPE OF AC AS ENF L-S-R P-A T-D T-C VAR. W-W- R-P C-S-O 1-S TOTAL
CASE S-E

AIR 0 21 0 0 0 0 102
LAND 5 10 0 0 0 0 276
WATER 0 2 0 0 0 0 26
NPDES 0 3 0 0 0 0 9
NOISE 0 0 0 0 0 0 9
PUBLIC 0 0 0 0 0 0 16
WATER
SUPPLY
SPECIAL 0 0 0 1 0 0 0 0 0 3
WASTE
HAULING
RCRA 0 0 0 10 0 0 1 0 3 0 0
UIC 0 0 0 0 0 0 0 0 3 0 0
PRETREAT 0 0 0 0 0 0 0 0 3 0 0
-MENT
UST 0 0 0 0 2 0 0 0 0 3 0 0
SPECIAL 0 0 0 0 0 0 1 0 0 0 0 0

4
3
3
0
0
0

0
0
0

0 0

Totals 210 7 80 5 49 0 1 92 1 22

14
-, a
3

aS
1

N

a

0 0 467

Note: Five regulatorydocketsreserved
andnot included in FY90 count
(R90-ll through R90-l5)

AC = AdministrativeCitations 210 VAR VariancePetitions
AS = AdjustedStandards 7 W-W-S.E = Water Well SetbackExceptions
ENF = EnforcementCases 80 R-P = RegulationsProposed
L-S-R = Landfill Siting Reviews 5 C-S-O = Combined Sewer Overflow
P-A
T-D
T-C

= Permit Appeals
Thermal Demonstration

= Tax Certification

49
0
1

T-S = Trade Secret

Total Numberof Cases
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APPENDIX J
Illinois Pollution Control Board

AppellateCourt Decisionsduring Fiscal Year 1990

CaseName Decision CaseCitation

A.R.F. Landfill, Inc. v. Illinois Pollution Affirmed Rule 23 Order
Control Board and LakeCounty

CitizensUtilities Companyof Illinois v. Vacatedand 193 IlI.App.3d 93, 140 Ill.Dec 269,
Illinois Pollution Control Board and Remanded 549 N.E.2d920 (Ill.App. 3 Dist.)
Illinois EnvironmentalProtectionAgency

City of EastMoline v. Illinois Pollution Affirmed 188 IlI.App.3d 349, 135 Ill.Dec 725,
Control Board 544 N.E.2d82 (Ill.App. 3 Dist.)

City of Freeportv. Illinois Pollution Affirmed 187 Ill.App.3d 745, 135 Ill.Dec 644,
Control Board 544 N.E.2d 1 (Ill.App. 2 Dist.)

City of Mendotav. Illinois Pollution Affirmed 192 Il1.App.3d 704,
Control Board and Illinois Environmental 549 N.E.2d26 (Il1.App. 3 Dist.)
ProtectionAgency a

ii-
City of Rockford v. County of Affirmed 186 IlI.App.3d 303, 134 Ill.Dec 244,
Winnebagoand Illinois Pollution Control 542 N.E.2d423 (Ill.App. 2 Dist.)
Board

Ekco GlacoCorporationv. Illinois Affirmed 186 Ill.App.3d 141, 134 Ill.Dec 147,
EnvironmentalProtectionAgency and 542 N.E.2d 147 (1ll.App. I Dist.)
Illinois Pollution Control Board

Fairview Area CitizensTaskforce,et al. Affirmed 198 Ill.App.3d 541, 555 N.E.2d 1178
v. Illinois Pollution Control Board, (Ill.App.3 Dist.)
Village of Fairviewand Gallatin National
Co.



APPENDIX J (continued)
CaseName Decision CaseCitation

HinsdaleGolf Club v. Anthony Reversedand 197 Jll.App.3d 634, 555 N.E.2d31
KochanskiandIllinois Pollution Control Dismissed (I1l,App. 3 Dist.)
Board

Illinois EnvironmentalProtectionAgency Affirmed 186 IlLApp.3d 995, 134 Ill.Dec 634,
v. Illinois Pollution Control Boardand 542 N.E.2d 1141 (Il1.App. 5 Dist.)
JamesPresnall

Modine ManufacturingCompanyv. Affirmed 192 lll.App.3d 511, 548 N.E.2d1145
Illinois Pollution Control Board (No. 2- (Il1.App. 2 Dist.)
89-0350)

Modine ManufacturingCompanyv. Affirmed asModified 193 Ill.App.3d 643,
Illinois Pollution Control Board (No. 2- 549 N.E.2d 1379 (Ill.App. 2 Dist.) .~

89-0441)
:3,

Peopleof the Stateof Illinois v. Illinois Dismissedon Board 190 Ill.App.3d 945,
Pollution Control Boardand Riverside motion 547 N.E.2d647 (Ill.App. 2 Dist.)
Laboratories,Inc.

RussellPerkinsonv. Illinois Pollution Affirmed 187 IlLApp.3d 689, 135 Ill.Dec 333,
Control Board and Illinois Environmental 543 N.E.2d901 (Ill.App. 3 Dist.)
ProtectionAgency

JohnSextonContractorsCompanyv. Affirmed in part, 201 Ill.App.3d 415, 558 N.E.2d 1222
Illinois Pollution Control Boardand the reversedin part, and (Ill.App. I Dist.)
Illinois EnvironmentalProtectionAgency remanded.

StepanCompanyv. Illinois Pollution Affirmed 193 Ill.App.3d 827, 140 Ill.Dec 797,
Control Board 550 N.E.2d 682 (Ill.App. 3 Dist.)



APPENDIX J (continued)
CaseName Decision CaseCitation

RogerTateet al. v. Illinois Pollution Affirmed 188 Il1.App.3d 994,
Control Board,MaconCountyBoard and 544 N.E.2d 1176(I1I.App. 4 Dist.)
Macon CountyLandfill Corp.

Village of Carpentersvillev. Illinois Affirmed Appellate 135 IlI.2d 463, 553 N.E.2d 362
Pollution Control Board et a! CourtReversalof

Board

Wabashand LawrenceCounties Affirmed 198 Ill.App.3d 388, 555 N.E.2d 1081
Taxpayersand WaterDrinkers
Associationv. Illinois Pollution Control
Baord,County of Wabash,and K/C
Reclamation

Wells ManufacturingCompanyv. Illinois Reversedand 142 I1l.Dec 333, 552 N.E.2d 1074
EnvironmentalProtectionAgency Remanded ç;)

aa
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TheBoard acknowledgesthecontributionsof SeniorAttorney KathleenCrowley and
Attorney ElizabethHandzelin preparingthis document.
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